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HEARING ON THE SPECIAL COUNSEL’S RE- 
PORT ON THE PROSECUTION OF SENATOR 
TED STEVENS 


WEDNESDAY, MARCH 28, 2012, 

U.S. Senate, 

Committee on the Judiciary, 

Washington, DC. 

The Committee met, pursuant to notice, at 10:13 a.m., in Room 
SD-226, Dirksen Senate Office Building, Hon. Patrick J. Leahy, 
Chairman of the Committee, presiding. 

Present: Senators Leahy, Feinstein, Durbin, Whitehouse, 
Klobuchar, Franken, Grassley, and Cornyn. 

OPENING STATEMENT OF HON. PATRICK J. LEAHY, 

A U.S. SENATOR FROM THE STATE OF VERMONT 

Chairman Leahy. Good morning. I am glad to see Senator Fein- 
stein here and Senator Cornyn, as well as Senator Grassley and 
myself. As you probably know, we have a number of hearings going 
on around the Capitol involving Members of this Committee, but 
this is an area, Mr. Schuelke, that we have had a great deal of in- 
terest in, as you can imagine. Senators of both parties have talked 
to me about this. 

I have said many times and in a lot of different contexts that our 
criminal justice system is the envy of the world. Our constitutional 
framework provides that all individuals are guaranteed the right to 
fair treatment and a fair trial. But in order for our criminal justice 
system to work, the courts must ensure adherence to the rule of 
law. Defendants have to be afforded vigorous and competent coun- 
sel. But I feel — and I think Senator Cornyn, who is a former pros- 
ecutor, also would agree — prosecutors bear a very special responsi- 
bility in the system. They wield so much power when it comes to 
charing decisions — that is, not only to bring a charge but also de- 
termining when to withhold a charge — plea bargaining, and trial. 
Prosecutors have to uphold the law. They have to adhere to the 
highest ethical standards. They have to seek justice. The integrity 
of our criminal justice system relies heavily on prosecutors, and the 
fact that they want to make sure all parties — the State, the defend- 
ant, the witnesses, victims, whatever else — have to be treated fair- 
ly- 

Now, much of the country is focused on the killing last month of 
Trayvon Martin in Florida. This is a matter in which the police de- 
cided not to bring charges. The local prosecutor has since recused 
himself while a special State prosecutor reevaluates the case. Last 

( 1 ) 
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week, the Civil Rights Division of the U.S. Department of Justice 
announced that it had begun an investigation into this matter. I 
share the President’s heartfelt feelings and sense that there needs 
to be a thorough investigation that gets to the truth, which is what 
the American people want — the truth. 

Last week, I chaired a Judiciary Committee hearing that focused 
on one pivotal component that supports the integrity of our crimi- 
nal justice system — the importance of collecting and retaining crit- 
ical evidence like DNA that can be used both to convict the guilty 
but exonerate the innocent. One of the witnesses at that hearing 
was the outstanding District Attorney in Dallas, Craig Watkins, 
who has established a team of prosecutors dedicated to reevalu- 
ating prior cases to make sure they were handled fairly. We heard 
about the extraordinary work that he and his Criminal Justice In- 
tegrity Unit are doing and the works of the judges in Dallas. It is 
an example and model of how prosecutors, judges, and defense at- 
torneys can work together to ensure that all criminal defendants 
receive fair trials. 

[The prepared statement of Chairman Patrick J. Leahy appears 
as a submission for the record.] 

Now, what is going to happen today, we are going to talk about 
what went wrong — and I emphasize “what went wrong” — in the 
trial of the late Senator Ted Stevens. We are going to hear testi- 
mony from Henry Schuelke — I understand you usually go by 
“Hank.” Is that correct? 

Mr. Schuelke. Yes. 

Chairman Leahy. He is the Special Counsel appointed by Judge 
Emmett Sullivan to investigate allegations that the Federal pros- 
ecutors in the Stevens case engaged in intentional prosecutorial 
misconduct by not sharing critical exculpatory evidence with the 
defense. Now, in fairness, I would note that Mr. Schuelke’s report 
is accompanied by lengthy rebuttal submissions on behalf of those 
he investigated, which challenge, in particular, the evidence of in- 
tentional misconduct. 

Now, this is a prosecution that took place before the election of 
President Obama and before his appointment of Attorney General 
Holder. In fact, it was Attorney General Holder who decided, based 
upon his own review of the matter, to seek to dismiss the indict- 
ment and withdrew the case after the jury’s guilty verdict. The 
Justice Department has also taken recent steps to improve its 
training of prosecutors and has a senior official dedicated to this 
purpose. The Attorney General has sought a thorough internal in- 
vestigation of what happened in the Stevens case started by the Of- 
fice of Professional Responsibility. I have talked to the Attorney 
General about that report. He hopes to make the report public. I 
intend to have this Committee review that report. 

This hearing today is part of our important oversight responsi- 
bility. Prosecutorial misconduct cannot be tolerated. I would not 
tolerate it when I was a prosecutor. It should not be tolerated with- 
in our Federal system under any circumstances at all. What hap- 
pened in the Stevens case should not happen again, and that 
should be whether the defendant is prominent or an indigent de- 
fendant. They should all be treated the same. Significant evidence 
was not disclosed to the defense. Critical mistakes were made 
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throughout the course of the trial that denied Senator Stevens a 
fair opportunity to defend himself The sloppiness, mistakes, and 
poor decisions in connection with the Stevens case disturbed the 
judge hearing the case. They also disturb me. And I might say that 
it disturbs an awful lot of the Senators on both sides of the aisle. 
This is not a partisan issue. The Justice Department needs to en- 
sure that such a situation is never repeated. 

Day in and day out, prosecutors across the Nation work tirelessly 
to seek justice and protect our communities. They do it at the high- 
est standards possible. I speak often of my time as a prosecutor in 
Vermont because I am proud of the dedicated public servants — the 
prosecutors and law enforcement officers — with whom I had the 
privilege to work. But in order for our justice system to work, good 
prosecutors know they have to adhere without fail to the directive 
to seek justice for all parties, the Government and the defendants, 
not just convictions. 

Senator Grassley, did you want to say something? And then we 
will start with our witness. 

OPENING STATEMENT OF HON. CHUCK GRASSLEY, 

A U.S. SENATOR FROM THE STATE OF IOWA 

Senator Grassley. Yes. Well, obviously, you deserve a big thank 
you for holding today’s hearing because this is a very troubling 
matter that warrants more attention than it has gotten. 

In his famous speech entitled, “The Federal Prosecutor,” then At- 
torney General and later Justice Jackson said, “The prosecutor has 
more control over life, liberty, and reputation than any other per- 
son in America. While the prosecutor at his best is one of the most 
beneficent forces in our society, when he acts from malice or other 
base motives, he is one of the worst.” Obviously fitting words for 
today’s hearing as we examine the conduct of the Justice Depart- 
ment prosecutors in an effort to understand what went wrong in 
the prosecution of Ted Stevens. 

The Government’s prosecution of Senator Stevens was arguably 
the highest profile case ever brought by the Justice Department’s 
Washington, D.C. -based Public Integrity Section. It had con- 
sequences far beyond the jury’s guilty verdict and impacted the 
Senate election in 2008. 

While all criminal cases should be handled with the utmost pro- 
fessionalism, cases of this level of importance and publicity — where 
elections can be swayed — should be shining examples of the best of 
the Justice Department. They should have the best prosecutors and 
the best agents and should be the centerpiece of America’s criminal 
justice system. Unfortunately, this case appears to be the opposite 
of the ideal. 

According to our witness today, the prosecution of Senator Ted 
Stevens was “permeated by the systemic concealment of significant 
exculpatory evidence which would have independently corroborated 
[his] defense and his testimony, and seriously damaged the testi- 
mony and credibility of the Government’s key witness.” These are 
shocking statements that call into question the conduct of those in- 
volved in this prosecution and threaten to resonate further 
throughout Justice. 
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Like so many times before, we owe much of our insight into the 
Department’s failures to a whistleblower. FBI Agent Chad Joy 
came forward in January 2009 with allegations of misconduct in 
the investigation of Senator Stevens. While there were indicators 
of failures to turn over exculpatory material before, it was Agent 
Joy’s disclosures to the court that instigated the investigation. 

According to media reports. Agent Joy is no longer with the FBI. 
And, of course, I hope it is not because he was run out of the FBI 
for blowing the whistle on this prosecution gone wrong. He de- 
serves our thanks for having the courage to speak up. 

To its credit, the Justice Department ultimately moved to dis- 
miss with prejudice the case against Senator Stevens. To Judge 
Sullivan’s credit, he did not ignore the whistleblower. He held the 
prosecutors in contempt of court for the failures to turn over excul- 
patory evidence. He then appointed an independent Special Coun- 
sel to investigate and prosecute criminal contempt proceedings, if 
appropriate, against the Justice Department lawyers involved. 

Mr. Schuelke’s report was recently released, on March 15th, and 
Attorney General Holder has publicly stated the report has “dis- 
turbing” findings. I think that is an understatement. Reading 
through this report is like reading though a case study in poor 
management. The case was riddled with problems right from the 
start when DOJ sought an expedited trial date. This decision, 
which is not fully explained and something I want to know more 
about, helped put the case on a collision course with failure. 

Why would the Department ask for an expedited trial date when 
the review for Brady material had just started and was far from 
complete? From the report details, the Brady disclosure problems 
appear to stem from an expedited timeline, inadequate staffing, a 
lack of a defined chain of command for making decisions, and poor 
supervision. 

Two major disclosure problems were not revealed until after the 
conclusion of the trial: exculpatory information from one of the 
prosecution’s witnesses and the withholding of impeachment mate- 
rial of the prosecution’s star witness. Bill Allen. The impeachment 
evidence is particularly troubling because it involves the witness’ 
effort to cover up a relationship with a 15-year-old prostitute. It 
also raises questions because the Justice Department later advised 
State and local prosecutors not to pursue child sexual exploitation 
charges against Allen and then dropped any Federal charges. This 
has led to a second investigation at the Department’s Office of Pro- 
fessional responsibility as to why that prosecution was declined. 

In addition to the failures to disclose exculpatory material, the 
case also suffered from a series of questionable decisions from the 
management at Main Justice. For example, prosecutors claim that 
conflicting involvement between the Public Integrity Section and 
the leadership of the Criminal Division created an unclear chain of 
command. They also claim that conflicts in personalities developed 
as a result of staffing decisions, decided by senior leadership in 
D.C. 

Despite these supervisory failures, there is no recommendation 
in the report related to the management of the case. I am particu- 
larly interested in this aspect because management failures such as 
this are sanctionable conduct by OPR. 
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It will be interesting to see how this report compares to the final 
product issued by OPR. OPR’s report should include some review 
of the management of this case in addition to the disclosure fail- 
ures. The Attorney General should ensure that a full, unredacted 
version of that OPR report is provided to Congress. 

At an oversight hearing in November last year, when Senator 
Hatch asked for a copy of the final OPE report. Holder stated, 
“That is up to the people at OPR. What I have indicated was that 
I want to share as much of that as we possibly can, given the very 
public nature of that matter, and the very public decision that I 
made to dismiss the case.” 

Despite the Attorney General’s purported desire to make this in- 
formation public, his statement that it is “up to the people at OPR” 
leads me to believe we are not likely to ever see that report. 

The Justice Department has routinely blocked the release of OPR 
investigations, citing privacy laws and employee rights of the attor- 
neys and agents guilty of misconduct. The Attorney General ulti- 
mately oversees OPR, and if he truly wants that information made 
public, he should order it released upon the conclusion of the inves- 
tigation. 

In the event he does not, the Privacy Act has an exemption for 
Congress, and so, Mr. Chairman, even under the Department’s tor- 
tured reading of the plain text of that statute, I hope as Chairman 
you will be able to obtain the OPR report in an unredacted form, 
and I will be happy to work with you on that issue. 

A lot of things went wrong in the prosecution of Senator Stevens, 
and despite this strongly worded report that we are discussing here 
today, it seems nobody has been held accountable at the Justice 
Department. A criminal defendant’s constitutional right to a fair 
trial, regardless of who he is, is fundamental to our criminal justice 
system. Yet when those rights were intentionally violated by attor- 
neys at the Justice Department, it seems no one was held account- 
able. I find this fact even more disturbing than the findings of this 
report, and we have an obligation to hold the Justice Department 
accountable for what went wrong here and prevent it from hap- 
pening again in the future. 

Thank you. 

Chairman Leahy. Well, thank you. And as I noted, we will take 
it one step at a time. The Attorney General deserves credit for hav- 
ing the prosecution dismissed, and he deserves credit for having 
the OPR report, and he has told me that we will be seeing it. So 
let us take it one step at a time. 

Today we have Hank Schuelke, who was appointed in April 2009 
by U.S. District Judge Emmett Sullivan as Special Counsel to in- 
vestigate allegations of prosecutorial misconduct in the prosecution 
of U.S. Senator Ted Stevens. Mr. Schuelke filed his report with the 
court November 14, 2011. By court order, it was made publicly 
available 2 weeks ago, on March 15th, accompanied by the submis- 
sion of the six prosecutors who were the subjects of his investiga- 
tion. 

Mr. Schuelke has worked in private practice in Washington, 
D.C., since 1979 when he started his own law firm. Before that he 
served for 4 years in the Army’s Judge Advocate General’s Corps, 
3 years as a military judge, 7 years as Assistant U.S. Attorney for 
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the District of Columbia, 3 years as Executive Assistant U.S. Attor- 
ney. 

Mr. Schuelke, please go ahead, sir. 

STATEMENT OF HENRY F. SCHUELKE, HI, OF JANIS, 
SCHUELKE AND WECHSLER, WASHINGTON, DC 

Mr. Schuelke. Thank you, sir. Chairman Leahy, Senator Grass- 
ley, Senator Feinstein, Senator Cornyn, good morning. 

I appear this morning at your invitation to address whatever 
questions you might have concerning our report to Judge Sullivan 
on the subject of our investigation conducted pursuant to Judge 
Sullivan’s order of April 7, 2009. 

We were ordered to investigate and to prosecute such criminal 
contempt proceedings as may be appropriate against William 
Welch, Brenda Morris, Nicholas Marsh, Edward Sullivan, Joseph 
Bottini, and James Goeke, the Department of Justice attorneys re- 
sponsible for the prosecution of United States v. Senator Theodore 
F. Stevens in the United States District Court for the District of 
Columbia. 

I come before you this morning not as an advocate for any posi- 
tion but, rather, to respond to your questions. I have submitted to 
the Committee a copy of our report, which, as Senator Leahy has 
indicated, was filed on the public docket in the U.S. District Court 
on March 15th. 

I should like to note that I was assisted throughout our inves- 
tigation by my colleague William B. Shields and note as well that 
our work would not have been possible without the complete co- 
operation of the Department of Justice at the highest levels of the 
Department and by the Department’s Office of Professional Respon- 
sibility. 

With that, I will be pleased to answer your questions. 

[The prepared report of Henry F. Schuelke, III, is listed as a 
website link in the submissions for the record.] 

Chairman Leahy. Well, thank you very much, Mr. Schuelke. We 
have been joined by another former prosecutor. Senator Klobuchar. 

The Supreme Court — I mentioned Brady earlier, and that case, 
Brady v. Maryland, something every prosecutor learns that they 
have a clear constitutional duty to disclose exculpatory evidence to 
a defendant prior to trial. It is a constitutional duty. It is also com- 
mon sense. If prosecutors fail to disclose exculpatory evidence, 
whether intentionally or not, the integrity of the whole criminal 
justice system in my belief is diminished. You also end up con- 
victing or have the risk of convicting innocent people. 

I mention this because in your report you found that information 
withheld from the defense was, and I quote you, “quintessential 
Brady information.” Now, tell us what you mean by that, and espe- 
cially how would the trial have been different if the prosecutors 
had disclosed this information? 

Mr. Schuelke. I think. Senator Leahy, that I first should de- 
scribe, at least briefly, the allegations made in the indictment 
against Senator Stevens and the essence of his defense. Senator 
Stevens and his wife, Catherine, in addition to their home here in 
Washington, owned a small cabin in the community of Girdwood, 
Alaska. It was a rustic cabin, which was quite agreeable to Senator 
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Stevens, who liked to go fishing outside of Girdwood, sit on the 
porch of an evening, put his feet up, and perhaps smoke a cigar. 
Not so Mrs. Stevens or their children or their grandchildren, who 
found the cabin to be in need of improvement. 

And so in 1999, Senator Stevens resolved that he would do some 
kind of a renovation to the cabin, which he jokingly called “The 
Chalet.” He was a friend of a gentleman whose name is Bill Allen, 
a self-made entrepreneur who, by 1999, had become quite wealthy, 
and he was the CEO of an oil field services and construction com- 
pany. He was a fishing buddy from time to time of Senator Stevens 
as well. He was conversant with the construction industry to some 
degree, and he certainly knew what was available in and about An- 
chorage, Alaska, in terms of contractors. 

Senator Stevens and he met in 1999 in the company of a gen- 
tleman whose name was Rocky Williams, who was a VECO em- 
ployee. VECO was the name of Bill Allen’s corporation. Senator 
Stevens told him that he wanted to do a renovation to the so-called 
chalet. He wanted Allen’s assistance in identifying a remodeling 
contractor who might do the bulk of the work, and he was inter- 
ested in having Bill Allen, through a couple of his employees, assist 
as might be appropriate in the renovation of the chalet. 

Chairman Leahy. Mr. Schuelke, I do not want to cut in, but I 
am trying to keep each of the Senators to a certain amount of time, 
and I do want you to get to the point of my basic question: How 
would the trial have been different if the exculpatory information 
had been released? 

Mr. Schuelke. All right. One principal example. Senator, I told 
you who Rocky Williams was. Rocky Williams, in effect, served as 
the onsite foreman of the job. The job was performed for the most 
part by a firm called Christianson Builders. The Stevenses mort- 
gaged their home in Washington for $100,000, liquidated a trust 
for another $10,000, and spent — for another $50,000, rather, and 
spent an additional $10,000 from savings. So they paid 
Christianson Builders and a couple of its subcontractors $160,000 
for the cabin which was appraised to be worth, after the renova- 
tions, $152,000. 

Senator Stevens and his wife, Catherine Stevens, testified during 
Senator Stevens’ trial that it was their understanding that what- 
ever work Allen’s company had provided on the house had been in- 
cluded in the Christianson Builders’ invoices, which they paid in 
full. That testimony of both Senator Stevens and Mrs. Stevens was 
ridiculed by the prosecutors both in cross-examination of each of 
them and in their summations. 

Rocky Williams was interviewed by two of the prosecutors, 
Messrs. Bottini and Goeke, in the company of EBI Agent Chad Joy, 
1 month before the trial commenced here in Washington. On the 
morning that he was interviewed, another of the prosecutors, Ed- 
ward Sullivan, sent an e-mail to the group of prosecutors which 
said, “We got some additional documents from Senator Stevens’ de- 
fense counsel. It is apparent from those documents that Senator 
Stevens and Mrs. Stevens will testify that they thought that all of 
the VECO charges were included in the Christianson Builders’ 
bills, and if Catherine Stevens does not testify, they will try to 
squeeze that out of Rocky on cross-examination.” 
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The very day that that e-mail was circulated, Messrs. Bottini and 
Goeke interviewed Rocky. They did not have to squeeze that out of 
Rocky. Rocky told them that, “Well, back in 1999 I met with Sen- 
ator Stevens and with Bill Allen. Senator Stevens wanted us to ar- 
range to find a contractor. He wanted to pay for everything, and 
he wanted to make sure that this was done right. And so it was 
my understanding as the foreman on the job that my time as a 
VECO employee, Dave Anderson’s time as another VECO em- 
ployee, and anybody else who worked on the job from VECO would 
be included in the Christianson Builders’ invoices. And so every 
month,” he told them, “I went and got the Christianson Builders’ 
invoice. I checked it to make sure it was accurate based on my ob- 
servations of what their people did. Then I took it to the front office 
at VECO to give to Bill Allen, or his secretary if he was not there, 
so that my time, that of Dave Anderson, and other VECO employ- 
ees could be added to the Christianson Builders’ bills before they 
were sent to the Stevenses for payment.” 

That was Rocky Williams’ account. That was his understanding. 
His understanding was altogether consistent with that of Senator 
and Mrs. Stevens. 

Had Rocky Williams testified as a Government witness, as the 
plan was originally, that is what he would have testified to. 

Chairman Leahy. And do you believe that would have made a 
difference in the trial? 

Mr. ScHUELKE. First of all, I believe that that anticipated testi- 
mony from Rocky Williams directly corroborated Senator Stevens’ 
defense. I believe that it may well have affected the outcome of the 
trial. 

Chairman Leahy. And so this is a fairly serious — well, it is a se- 
rious allegation. Did you provide the report to the subjects of your 
investigation before it was finalized in order to allow them to do 
any reWttal on that? 

Mr. ScHUELKE. Judge Sullivan in November of last year ordered 
that our report be made available to the subjects of our investiga- 
tion, and it was. 

Chairman Leahy. And did 

Mr. ScHUELKE. In his order — I beg your pardon. Senator. 

Chairman Leahy. Go ahead. 

Mr. ScHUELKE. In his order in November of last year, he ex- 
pressly provided the opportunity for each of them to submit com- 
ments and objections. 

Chairman Leahy. And did they? 

Mr. ScHUELKE. A couple did. A couple did not. Subsequently 

Chairman Leahy. Did that in any way change your comments, 
in any way change your report? 

Mr. SCHUELKE. It did not. 

Chairman Leahy. Thank you. 

Mr. ScHUELKE. But I should add, subsequently, in February of 
this year, when Judge Sullivan ordered that the report be made 
public on March ISth, he provided the subjects yet another oppor- 
tunity to submit comments and objections, which each of them did, 
and he ordered that I append those comments to our report, which 
I did. 
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Chairman Leahy. Okay. It was not given to them, though, before 
your report first went to the judge. 

Mr. ScHUELKE. That is correct. 

Chairman Leahy. And I understand that the attorneys for Mr. 
Bottini, the Assistant U.S. Attorney handling the case in Alaska, 
said that he pressed his supervisor on seven separate occasions to 
voluntarily disclose impeachment information regarding the pos- 
sible subordination of perjury by Bill Allen, who was a key Govern- 
ment witness, you said, and the other line prosecutor in Alaska, 
Mr. Goeke, he claims they moved to disclosed that. But your report 
says that Mr. Bottini and Mr. Goeke intentionally withheld this in- 
formation and did not try to get it disclosed. So which is it? Did 
they attempt to get their supervisors to disclose information by Bill 
Allen? Or are they not being truthful when they say that on these 
numerous occasions they asked to have it? 

Mr. ScHUELKE. As our report indicates in great, some would say 
excruciating, detail, Messrs. Bottini and Goeke on a number of oc- 
casions proposed, indeed urged, the rest of the prosecution team 
that some disclosure be made about evidence which was in their 
possession indicating that their star witness. Bill Allen, had sub- 
orned a false statement from a young woman who was a crack-ad- 
dicted prostitute with whom she claimed to have had sex when she 
was 15 years old. 

Chairman Leahy. And this exculpatory information was not 
made available? 

Mr. SCHUELKE. It was not. 

Chairman Leahy. Thank you. 

Senator Grassley. 

Senator Grassley. Your report states, “Were there a clear, spe- 
cific, and unequivocal order of the court which commanded the dis- 
closure of this information, we are satisfied that a criminal con- 
tempt prosecution would lie.” Ultimately your report concluded 
that no such order existed for Brady or Giglio obligations. How- 
ever, your report states that at a September 10, 2008, motion hear- 
ing, the court “admonished” the Government to follow the law, 
meaning Brady, but that no order was issued that day. As a result, 
despite the intentional and willful efforts to conceal this material, 
the prosecutors could not be criminally prosecuted. 

Question: The fact that Judge Sullivan did not issue an order on 
September the 10th is arguably the seminal point of this matter 
because it prevents the prosecutors from meeting the elements of 
a prosecution for criminal intent. Had the court issued a formal 
order on September the 10th instructing DOJ prosecutors to com- 
ply with Brady and Giglio, would you have recommended criminal 
contempt against the prosecutors? 

Mr. SCHUELKE. I would. 

Senator Grassley. Notwithstanding this technical violation, do 
you believe they should face criminal penalties, including jail time? 

Mr. ScHUELKE. That is not a judgment. Senator Grassley, for me 
to make. 

Senator Grassley. In the course of your investigation, were you 
able to determine what the intent of the prosecutors was during 
the September 10th motion hearing? Did they — well, that is the 
question, but let me continue. Let me start over again. 
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In the course of your investigation, were you able to determine 
what the intent of the prosecutors was during the September 10th 
motion hearing? Did they intend to keep Judge Sullivan from 
issuing an order so that they would not be subject to possible crimi- 
nal contempt charges later? 

Mr. ScHUELKE. They did not. As a matter of fact, at one point 
during that colloquy on September the 10th, Judge Sullivan said, 
“Well, so what should I do. Madam Prosecutor?” — addressing Bren- 
da Morris. “Should I issue an order that you produce any and all 
Brady and Giglio material?” And the response was: “If that is what 
the court wishes to do, the court may do so.” 

The court, however, concluded that colloquy on September the 
10th by saying, “I am not going to issue an order. I will accept the 
professions of good faith on the part of the Government. We all 
know the law. They tell me they know the law. There is no need 
for me to issue an order compelling them to comply with the law. 
Hints to the wise should be sufficient.” 

Senator Grassley. As a result of this case and going forward, 
should all district judges issue formal orders to DOJ prosecutors in- 
structing them to comply with Brady and Giglio in an effort to en- 
sure compliance and secure the possibility of criminal contempt? 

Mr. ScHUELKE. Well, Senator Grassley, that is one way to ad- 
dress the issue. I am not satisfied it is the best way to address the 
issue. You know, I say in the report, during the discussion of 
whether or not Judge Sullivan had issued an order, that no district 
judge ought to be required to order prosecutors to comply with 
their constitutional obligations, let alone be required to issue an 
order so specific that it might support a criminal contempt prosecu- 
tion in anticipation of its willful violation. That does not make any 
sense to me. 

It is true that around the country, at last count of which I am 
aware, some 38 of the 94 districts have standing local rules which 
order the production of Brady and Giglio material pre-trial as a 
part of the overall discovery regimen. That is one way to address 
it. There are judges individually who have standing orders in every 
criminal case to the same effect. And, indeed 

Senator Grassley. I think you have answered my question. Let 
me go on to another question. 

Mr. SCHUELKE. Yes, sir. 

Senator Grassley. The Stevens case was prosecuted by two at- 
torneys — U.S. Attorney’s Office Alaska as well as two attorneys 
Public Integrity Section, Main Justice. In fact, the U.S. Attorney 
Office was recused from the case because of conflicts of interest. 
Thus, the Public Integrity Unit in Main Justice was in charge of 
the case with the chief of the section and his Principal Deputy sig- 
nificantly involved. They were involved in the drafting of the in- 
dictment. They prepared memos for the leadership of the Criminal 
Division, and they briefed the Division’s leadership on the progress 
of the case. Numerous e-mails reinforce the fact that Public Integ- 
rity viewed themselves as the final authorities. Indeed, shortly be- 
fore the case was to be indicted, the front office of Criminal Divi- 
sion at Main Justice made the Principal Deputy, Public Integrity, 
the lead trial attorney. Nevertheless, the report seems to minimize 
the responsibility of Public Integrity for the failure of the case. The 
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section chief claims, and the report seems to accept, that he was 
cut out of the supervisory chain of command, and the deputy chief 
claims that she withdrew from supervision over the prosecution 
team because she did not want to cause dissension among the 
team. 

Question: Doesn’t the chief of the section that was in charge of 
the case bear responsibility for failures? This was perhaps one of 
the most important cases Public Integrity has ever prosecuted, that 
of a sitting Senator. Why does the report seem to avoid a finding 
of fault against the section chief of Public Integrity ultimately re- 
sponsible for all cases in the section? Shouldn’t the buck stop with 
the boss at the top? If not, why not? 

Mr. ScHUELKE. First of all. Senator Grassley, it is not so that the 
report fails to address this issue. The report catalogs in great detail 
the history of the management or mismanagement of the case. The 
report chronicles the fact that both Mr. Welch, then the chief of the 
Public Integrity Section, and Brenda Morris, his deputy chief, abdi- 
cated supervisory responsibility for assorted reasons, some of which 
you. Senator, just recited. So the report did not shirk from address- 
ing the failures of management. 

Recall, Senator, that the object of our investigation, as chronicled 
in our report, was to determine whether or not criminal contempt 
proceedings were appropriate with respect to any of the named 
prosecutors. We found no evidence, apart from this failure of man- 
agement, that either Mr. Welch or Ms. Morris willfully engaged in 
any misconduct in the nature of concealing Brady or Giglio infor- 
mation from the defense. 

Senator Grassley. This will be my last question because I want 
to keep my colleagues going. The report makes the deputy chief of 
Public Integrity seem hapless and overwhelmed. At times she 
seemed more interested in not ruffling feathers with the trial team 
than aggressively supervising the case. 

As an experienced prosecutor assigned to run the case, shouldn’t 
she have risen above the concerns about ruffling feathers and done 
the job she was tasked with? And if she was failing, wasn’t it the 
job of her supervisor to fix that? 

Mr. SCHUELKE. No question. 

Senator Grassley. Okay. Thank you, Mr. Chairman. 

Chairman Leahy. Thank you very much. 

Senator Feinstein. 

Senator Feinstein. Well, thank you very much, Mr. Schuelke, for 
your 

Mr. Schuelke. Good morning. Senator Feinstein. 

Senator Feinstein [continuing]. Work in this area. Both Senator 
Leahy and I have served on the Appropriations Committee with 
Senator Stevens, Senator Leahy far longer than I, but I almost 20 
years. So in the course of so doing, you learn a little bit about a 
person that sits on that Committee. So it is with a kind of par- 
ticular shock that we view what happened to him, made all the 
more worse by his premature demise, obviously, and the fact that 
he never knew the result of your report, which is a great tragedy. 

But as I understand the Department’s policies regarding Assist- 
ant United States Attorney, a DOJ attorney engages in profes- 
sional misconduct when he or she — and this is a quote — “inten- 
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tionally violates or acts in reckless disregard of an obligation or 
standard imposed by law, applicable rule of professional conduct, or 
Department regulation or policy.” 

Do you make that finding in your report? 

Mr. SCHUELKE. I do not address the disciplinary rule, nor do I 
address the standards that the Department of Justice applies. 
What I did conclude is that in several instances, two of the sur- 
viving prosecutors engaged in intentional misconduct. Therefore, if 
the Department were to come to the same conclusion, or if they 
concluded that the conduct was reckless, they would per force con- 
clude that the lawyers engaged in professional misconduct. 

Senator Feinstein. Your report finds that the prosecution was 
troubled by significant mismanagement, specifically the lack of su- 
pervision, which you point to, of the attorneys prosecuting the case 
and the compressed schedule the prosecution was under. 

Did you in any way, shape, or form consider whether the failures 
to disclose evidence were due, at least in part, to lack of time or 
to a misinterpretation or misunderstanding of what these disclo- 
sure duties entailed? 

Mr. ScHUELKE. I did, and I found and concluded that there were 
a number of failures to disclose impeachment information owing to 
the compressed schedule, the absence of effective supervision, and 
the fact that a decision was taken to permit FBI agents who were 
not schooled in Brady and Giglio to do the Brady-Giglio review. All 
of those occasions, which in my judgment were the product of the 
failure of management, came to light during the trial. They caused 
Judge Sullivan to have grave concerns about the credibility of the 
prosecution team, but they did come to light, and the defense was 
able to use that information. 

Not so with respect to the three episodes about which we con- 
cluded that there was intentional concealment of exculpatory or im- 
peachment information. None of those three, in my judgment, was 
a product of the compressed time schedule or the management and 
supervision failures. 

Senator Feinstein. So what was the motivation? 

Mr. ScHUELKE. Prosecutors, plaintiffs’ attorneys, defense attor- 
neys for that matter — I happen to have served as all three in the 
course of my career — like to win. It is what we call “contest living.” 
We go into a case believing that our case is meritorious. We believe 
that our witnesses are telling us the truth. We do not want to have 
to undermine our case if it can possibly be avoided. I think that 
motive to win the case 

Senator Feinstein. No matter what. 

Mr. ScHUELKE [continuing]. Was the principal operative motive. 
I do not believe that any of the prosecutors, including Mr. Bottini 
and Mr. Goeke from Alaska, harbored a personal animus toward 
Senator Stevens. I do not believe that either of them sought fame 
and glory and that is the reason they wanted to win the case. That 
is just not in their personalities, in my judgment. They did, how- 
ever, want to win the case. 

Senator Feinstein. Thank you. 

Thank you, Mr. Chairman. 

Chairman Leahy. I would just remind everybody listening that 
no matter how much a prosecutor might want to win, we still have 
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the Brady case, and we have their responsibility to disclose excul- 
patory information. A prosecutor — and I can say this as one who 
was. A prosecutor has a unique position in the system. They are 
not just there to win. 

I understand what you are saying about wanting to win, but they 
are not just there to win. They are there to make sure that justice 
is done. 

Senator Cornyn, speaking of prosecutors, a former Attorney Gen- 
eral and Justice. 

Senator Cornyn. Mr. Schuelke, the Constitution, the integrity of 
our adversarial system of justice, and the rules of professional re- 
sponsibility that bind members of the bar, as these prosecutors 
were, all depend upon prosecutors observing some goal above and 
more fundamental than just a desire to win. Wouldn’t you agree? 

Mr. Schuelke. Absolutely. 

Senator Cornyn. Mr. Chairman, I would ask on behalf of Sen- 
ator Murkowski — she has a statement that she would ask unani- 
mous consent to be put in the record, and I have one as well that 
I would like to have put in the record. 

Chairman Leahy. Absolutely. And I told Senator Murkowski of 
course we would include anything she wanted. 

[The prepared statement of Senator Murkowski appears as a 
submission for the record.] 

[The prepared statement of Senator Cornyn appears as a submis- 
sion for the record.] 

Senator Cornyn. Mr. Schuelke, you have performed a profound 
public service. Thank you for that. And I know it continues here 
today. The thing that disturbs me so greatly is not that this pros- 
ecution involved a United States Senator, because I doubt we 
would be having this hearing if it involved a citizen who was not 
a United States Senator. And that disturbs me greatly because I 
know the resources that you and the court have put into this inves- 
tigation, and I doubt those sorts of resources, that time and that 
effort, would be put into an investigation involving similar abuses 
involving the constitutional rights of other citizens accused of 
crimes but whose rights were violated by the prosecutors by pros- 
ecutorial misconduct. 

Do you share those concerns? 

Mr. Schuelke. To a degree. The Judge Sullivan whom I know 
would have done the same thing no matter who the defendant was. 

Senator Cornyn. And I appreciate that and appreciate what 
Judge Sullivan has done here, particularly allowing the release of 
this report unredacted. And I hope the Office of Professional Re- 
sponsibility report will be released to us in full in unredacted form 
so we can get to the bottom of this. 

Of course, one of the prosecutors in this case did not have an op- 
portunity to respond to your report. Nicholas Marsh committed sui- 
cide, did he not? 

Mr. Schuelke. He did, although his counsel was invited to sub- 
mit a response and did so as a representative of Mr. Marsh’s es- 
tate. 

Senator Cornyn. The Justice Department has told us that the 
Stevens case does not suggest a systemic problem with regard to 
prosecutors abusing their responsibilities to divulge exculpatory 
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and other information required under Brady and Giglio. How can 
we possibly be satisfied with that representation? And how do we 
know? How does any citizen know that the Department of Justice 
will not abide similar prosecutorial misconduct in the future? 

Mr. ScHUELKE. First of all, I do not believe on the basis of our 
investigation that what happened in the Stevens case is representa- 
tive of what happens in cases brought by the thousands across this 
country by the Department of Justice. 

Second, as Senator Leahy indicated at the outset, it was, of 
course, the Attorney General, Eric Holder, who moved that the Ste- 
vens case be dismissed with prejudice when he learned of a por- 
tion — a portion — of the nondisclosure which had occurred in the 
case. 

Eric Holder did not shirk from that responsibility. I know Eric 
Holder both personally and professionally and have for years, like- 
wise his deputy Jim Cole; likewise the Assistant Attorney General 
of the Criminal Division Lanny Brener. They are men of probity 
and integrity. And I do not believe, the Stevens case notwith- 
standing, that the public should labor under the notion that what 
happened in the Stevens case happens as a matter of course. 

Senator CoRNYN. Well, Mr. Schuelke, I agree with you that the 
Attorney General is entitled to credit for after the fact raising this 
issue with the court and seeking the dismissal of the charges. Un- 
fortunately, the damage to Senator Stevens and to the adversarial 
system of justice had already been done, and there is nothing the 
Attorney General or anyone else can do to undo it. And so I know 
you — well, let me just ask you, in conclusion, since time is short 
here. In those instances where the character and integrity and pro- 
fessional responsibility of a prosecutor do not seem to overcome 
their desire to win at any cost, is there anything that Congress can 
or should do or is there any further action that you would rec- 
ommend that we take in order to make sure that abuses like this 
do not occur? Because I worry that when they do sometimes 
occur — and I agree with you that in the main, prosecutors are hon- 
orable people who perform their responsibilities with integrity. But 
in those instances where they do not and where they intentionally 
withhold this kind of information, as you said these prosecutors 
have, how do we protect the integrity of our system of justice? How 
do we protect the reputation of people who are wrongfully convicted 
when this information is withheld? How do we protect our Con- 
stitution? 

Mr. Schuelke. I do have a view on this subject. Senator Cornyn. 
As you know, the Supreme Court of the United States as well as 
the circuit courts around the country have long articulated an ap- 
pellate standard of review of Brady violations. By that standard, 
the Court will not reverse a conviction even in the presence of the 
concealment of exculpatory information unless the Court is able to 
conclude that that concealment was outcome determinative; that is 
to say, that it was material to the conviction and was so material 
to the conviction that it would leave one without confidence in the 
guilty verdict. 

So we have this appellate materiality standard, which makes 
perfect sense to me, from the post hoc perspective of an appellate 
court. Because that standard has been articulated over the years. 
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prosecutors take the view pre-trial that they are only required to 
disclose what they believe to be material, that is, which might ulti- 
mately have an adverse effect on the outcome. 

Judge Paul Friedman of the district court here in Washington, 
in a recent, fairly publicized case called Saf avian, addressed this 
issue and said, no, it is not the prerogative of the prosecutor — one 
of the adversaries, of course, in this proceeding — to decide before 
a single witness has been called to testify, before a jury has been 
empaneled, before the judge has ruled on the admissibility of any 
piece of evidence, that some exculpatory or impeachment informa- 
tion will not be material. That is looking. Judge Friedman said, at 
the subject through the wrong end of the telescope. He is absolutely 
right about that, in my judgment. That makes perfect sense. 

So I believe the question for the Congress may be squarely pre- 
sented. Need we do something about eliminating this materiality 
requirement so that prosecutors understand that in the pre-trial 
setting they are required to disclose any information which is fa- 
vorable to the accused or which would serve to impeach anticipated 
Government witnesses? 

I know that the Department of Justice has a strong contrary 
view, namely, that there should not be legislation to achieve this 
objective. Rather, the Department, through the U.S. Attorney’s 
Manual and through guidance issued by then Deputy Attorney 
General David Ogden in December 2010, largely inspired by the 
Stevens case, issued guidance which directs the prosecutors to dis- 
close information that is impeachment or that is exculpatory re- 
gardless of the materiality standard in most cases, recognizing and 
specifically stating that what we are saying in this policy state- 
ment is we are going to have prosecutors go beyond the require- 
ment of the law. 

Chairman Leahy. Thank you. 

I am going to include the following submissions of the Committee 
in the hearing record: written testimony of the Department of Jus- 
tice; a letter from the National Association of Criminal Defense 
Lawyers on Discovery Reform; a letter from Attorney Ken 
Wainstein to Attorney General Holder raising process and sub- 
stantive concerns about the report of the Special Counsel. Without 
objection, they will be in the record. 

[The information referred to appears as submissions for the 
record.] 

Chairman Leahy. Senator Franken. 

Senator Franken. Thank you, Mr. Chairman. 

This is a pretty awful hearing, frankly. I mean, it is of high qual- 
ity and thank you for holding it and thank you for your work, but 
this is some pretty awful conduct by the prosecutors, I think, just 
appalling. 

I just want to ask a couple questions about — and you have just 
been talking about this — how to get at fixing these kinds of prob- 
lems. One thing I would like to know, first of all, do you think that 
what the prosecutors did is — you know, is it illegal? Or do you 
think that we need to change the law? Or do you think what they 
did was already illegal? 

Mr. SCHUELKE. I think what occurred in this case in a number 
of instances was in violation of an obligation imposed by the courts. 
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Senator Franken. Right, thus? 

Mr. SCHUELKE. Interpreting the Constitution. And so using your 
term broadly, I would have to say it was illegal. 

Senator Franken. Okay. Let us talk about what you were talk- 
ing about in terms of Brady violations and what to do about this. 

Mr. Schuelke. Yes, sir. 

Senator Franken. You are talking about maybe taking out the 
“material” part and just say anything that is exculpatory a pros- 
ecutor would have to reveal. Is there any kind of possibility — and 
I understand that the Justice Department does not want to do that 
because they are afraid that it will scare of witnesses who think 
that anything that they have ever done will have to be — you know, 
a witness against a defendant, that anything negative about them 
will be exposed in court and make people much more reluctant to 
testify in court. That is one of the fears of the Justice Department, 
is it not? 

Mr. Schuelke. It is, and that is a legitimate concern. 

Senator Franken. Okay. So instead of rewriting the law so that 
the prosecutor has to reveal all exculpatory, anything that could 
possibly be exculpatory, even if in their opinion it is not material, 
is there any kind of process that could be set up as a reform for 
this system where a prosecutor could get an advisory opinion 
about — an independent advisory opinion about evidence that pre- 
sents a close call under Brady? 

Mr. Schuelke. When you say “independent,” you mean outside 
of the Department of Justice? 

Senator Franken. Either outside 

Mr. Schuelke. The Department of Justice has an office, the Pro- 
fessional Responsibility Advisory Office, known as PRAO, which is 
there to entertain questions about the application of the discipli- 
nary rules of the bar to the conduct of prosecutors. As a matter of 
fact 

Senator Franken. I mean, in other words, if a prosecutor had a 
question about a Brady matter, is there either that board or — I 
guess you cannot go to the judge? 

Mr. Schuelke. You can. 

Senator Franken. Can you go to the judge? 

Mr. Schuelke. You can. If I had, were I again a Federal pros- 
ecutor, and I said to myself, “Hmm, I have got this piece of evi- 
dence here. I am not so sure whether I have to disclose this.” Well, 
first of all, I was taught when I was a young Assistant U.S. Attor- 
ney, if I had to think about that for more than 10 seconds, turn 
it over. But if I did not, I could go to the trial judge ex parte 

Senator Franken. You can do an ex parte meeting with 

Mr. Schuelke. Make a submission to the judge in camera, say, 
“This is what I have. I do not know whether I am obligated to turn 
this over or not. There are reasons, in my view, why perhaps I 
should, but there are reasons why I should not. You, Your Honor, 
decide. You are the neutral magistrate.” 

Senator Franken. Well, that is kind of what I meant. You can 
go to the judge. 

Mr. Schuelke. Yes, that is available, although, as you might 
well imagine 
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Senator Franken. Because, pardon me, I am not a lawyer. I just 
played one in a sketch on TV. 

[Laughter.] 

Mr. SCHUELKE. And I think you did a pretty good job. 

Senator Franken. Thank you. Thank you. So that kind of ex 
parte meeting with a judge is cool, is fine, it is okay, it is kosher? 

Mr. SCHUELKE. It is. 

Senator Franken. Thank you. 

[Laughter.] 

Mr. SCHUELKE. All of the above. 

Senator Franken. Okay. So maybe in the law, if we are changing 
the law here, there could be — and the Justice Department has a le- 
gitimate, meaningful objection to all exculpatory evidence, even if 
it does not seem material, having to be disclosed to the defense, 
then perhaps there could be some process written into the law say- 
ing if you have any question, you have got to go to the judge, and 
if you did not go to the judge on something, you have got a big 
problem. 

Mr. ScHUELKE. Yes. Yes, that could be done. 

Senator Franken. Okay. Thank you. I am done with my time. 

Thank you, Mr. Chairman. 

Chairman Leahy. Thank you. 

Senator Durbin. 

Senator Durbin. Thank you very much, Mr. Chairman. 

Mr. Schuelke, thank you. 

Mr. Schuelke. Good morning. Senator. 

Senator Durbin. Thank you for your testimony. Judge Sullivan 
stated, and I quote, “The prosecutorial misconduct that permeated 
the proceedings in this case” were to a degree and extent that he 
had not seen in 25 years on the bench. I assume that is why Attor- 
ney General Holder took the commendable but rare step of seeking 
dismissal of the case and not attempting to retry it. But there are 
some exceptional reasons why we are meeting today. 

This was a high-profile case involving a United States Senator, 
one of our colleagues. That Senator had some of the best legal tal- 
ent on his defense team, experienced attorneys from a prominent 
Washington firm. An extremely conscientious judge presided over 
this case and took the rare step of appointing an independent in- 
vestigator, yourself, who issued a 500-page report. And there was 
an FBI agent in the case who allegedly spoke out as a whistle- 
blower and raised allegations of misconduct by the Government’s 
prosecutorial team. 

In short, this was the furthest thing from the everyday criminal 
trial world that is going on even as we meet. What is at stake, 
though, the principle of law, the constitutional principle, applies 
equally to cases of celebrity and notoriety as it does to those that 
are commonplace by comparable standards. 

When I heard about your report and came to understand what 
your conclusions were, I challenged the Department of Justice and 
said, “Now what? Now that you know this has taken place, what 
can you do, what will you do to make certain that it is less likely 
in the future?” And the answer was, “We have learned our lesson.” 

Pardon my skepticism, but I am not sure, because of what you 
referred to earlier as contest living, that we will ever avoid that in- 
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clination of attorneys in court — and I was one many years ago — to 
do their darnedest to proceed to the outcome they are looking for. 

So my question to you — I have two. One relates to what Senator 
Franken asked. If what happened in this case by the prosecutors 
was, in fact, illegal, was it the commission of a crime, failing to dis- 
close what should have been disclosed in evidence under the Brady 
rule? 

Second, if we are really serious about avoiding this in the future, 
don’t we have to go further than to trust the instincts of the De- 
partment of Justice and prosecutors across America? Don’t we have 
to enshrine in the law some basic protection of the criminal defend- 
ant when it comes to this disclosure? 

A bill has been introduced by one of our colleagues. I am not sure 
if you are aware of it. 

Mr. SCHUELKE. I am. 

Senator Durbin. She talks about exceptions when it comes to 
this disclosure relating to witness safety and national security and 
the like, but really puts a standard that goes to the case you 
cited — Safavian, I believe? 

Mr. ScHUELKE. Yes, sir. 

Senator Durbin. And says that we are going to basically assume 
everything is material until proven otherwise or the court notes 
otherwise. 

So if you would address those two issues: One, if illegal, what 
specific crime did these prosecutors commit? And, second, if there 
is a lesson to be learned here, should this lesson be written into 
the law so that the faceless criminal defendant who may not get 
a Senate Judiciary Committee hearing has the same protection? 

Mr. ScHUELKE. First, Senator, as my report describes, had Judge 
Sullivan issued a clear and unequivocal order that the prosecutors 
produce all Brady and Giglio material, there would have been a 
crime committed, criminal contempt with respect to those episodes 
described in our report as to which we concluded the conduct was 
intentional. Beyond that, there is a footnote in our report which 
says that we offer no opinion as to whether or not a prosecution 
for obstruction of justice might lie because that is not within my 
prerogative. 

As a matter of fact, the separation of powers doctrine would pre- 
clude a lawyer investigator appointed by the court from bringing 
such a charge. 

Senator Durbin. I am sorry to interrupt you, but what you are 
saying is, unless there is an express violation of a court order, that 
you do not believe a prosecution for obstruction of justice would 
lie 

Mr. ScHUELKE. No, that is not what I am saying. Senator. 

Senator Durbin. Please clarify it. 

Mr. ScHUELKE. In the absence of an express order, a prosecution 
for criminal contempt will not lie. Whether or not the self-same 
conduct violates the obstruction of justice statutes and whether 
under the U.S. Attorney’s Manual a prosecution for that offense on 
this conduct would be appropriate is not a decision for me to make. 

Senator Durbin. I have gone beyond my time, but if you could 
address the second part, whether we should seriously consider cre- 
ating a statute which specifies the protection which you have ar- 
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ticulated was denied Senator Stevens and should be given to all 
criminal defendants under Brady. 

Mr. ScHUELKE. I believe you should consider legislation which 
eliminates, as I explained earlier, the so-called materiality require- 
ment. I know that Senator Murkowski’s bill does that. It does a lot 
of other things as well about which I am not prepared to express 
a view at this moment. 

The Department — I know, because I saw their statement yester- 
day — has submitted to the Committee a lengthy statement describ- 
ing what they have done in the wake of the Stevens case, which 
is quite impressive, in my view. They explain as well, as I said ear- 
lier, that as a matter of policy their prosecutors are instructed not 
to make distinctions based on the materiality issue. 

That policy, however, has an express disclaimer. This does not 
have the force of law. It vests no rights in anyone. I understand 
why that is so with respect to the policy. 

My question is: If the Department believes that there should be 
no pre-trial materiality standard — because that is what they are 
telling their prosecutors now to do — what is the principled reason 
for opposing legislation that does just that? 

Chairman Leahy. Thank you very much. 

Senator Whitehouse. 

Senator Whitehouse. Thank you. Chairman. 

I, having been both United States Attorney and the Attorney 
General for my State, tend to lean toward an open file rule. I think 
that there are obvious exceptions to the open file rule, witness safe- 
ty being preeminent. Very often these are particularly dangerous 
individuals who would like nothing more than to murder witnesses. 
National security would be another important consideration. Not 
disclosing or disrupting or impeding an ongoing investigation 
would be another. And a general protection against unwarranted 
invasions of individuals’ privacy would all seem to make sense and 
would all seem to be subject to a reason check and balance if there 
were a proceeding with the judge, ex parte where it was appro- 
priate in a national security/witness safety matter. And it would 
sort of put the prosecution through its paces. 

I think that with those protections, less is likely to go wrong 
than in prosecutions that are based on a hide-the-ball strategy, 
which I think is the wrong way to go about making cases. 

So I am speaking in part to you, Mr. Schuelke, but I am speak- 
ing really through you to the Department to urge them to take a 
serious look at this, not just to push back because it is new or dif- 
ferent, but to see what systemically can be done about this. And 
there are two messages that I have. As somebody who was in the 
Department and I consider myself a friend of it, there is, I do not 
think, a place in the Government that I admire more than the De- 
partment of Justice. But that does not mean that there is not occa- 
sional room for improvement. And I worry sometimes that, in addi- 
tion not necessarily having the rule be right, when something does 
go wrong, it appears that there are times when there can be a bit 
of a lean, shall we say — L-E-A-N — in favor of the Department at- 
torneys who violated — assuming that they did — the provision. 

I just want to raise something that I have raised over and over 
again with the Department and take this opportunity to flag it yet 
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again. This goes back to the Office of Legal Counsel opinions on 
torture in which the Office of Legal Counsel failed to cite a circuit 
court decision, Circuit Court of Appeals of the United States, that 
looked exactly at the type of conduct that was involved — 
waterboarding; described it very clearly, and described it — I do not 
remember my count right now, but 10 or 11 times in the decision — 
as torture. And the OLC opinions never mention the case. They go 
on for pages, they go on for dozens of pages. They never mention 
the case. 

What concerns me about that is that when the Department went 
back to look at it, the investigation concluded with a memorandum 
by — I think he is retired from the Department now — David 
Margolis, the Margolis memo, which said that the lawyers at the 
Office of Legal Counsel were not to be held to the standard that 
a regular, ordinary ham-and-egg lawyers hauling the files under 
his arm into the district court is in terms of the standard required 
for candor to the tribunal. 

So, again, I am speaking through you, Mr. Schuelke, to the De- 
partment, but that continues to leave a sour taste with me. It does 
not make sense to me that the Department lawyers at the Office 
of Legal Counsel, which is probably the highest and most talented 
part of the legal profession in Government, outside of the Supreme 
Court itself, should not have to meet the standard of the day-to- 
day workaday trial lawyer appearing before a judge, particularly 
where the process for the candor to the tribunal standard is a pret- 
ty open one. There are checks on it. There is the other counsel who 
can say, “Your Honor, he forgot to tell you the case on point,” or 
the judge and his clerk who look it up and come back to the lawyer 
and say, “Counselor, how could you not have told me about the 
case on point that comes out of the circuit court of appeals.” 

The OLC does not operate that way. It is much more secretive, 
particularly when it is a classified hearing. So I think, if anything, 
the standard for OLC lawyers should be higher than the standard 
for a regular, workaday lawyer going before a tribunal, not lower. 
And I am going to continue to press on that Margolis memo be- 
cause I think it is wrong to hold those Department lawyers to a 
lower standard than workaday lawyers outside of the Department. 
And I flag that because I think it is very important that the De- 
partment make clear not only that it gets the rules right and fol- 
lows the rules, but also that when there are violations it is clear 
that there is no hesitancy to come down on people who have vio- 
lated those very important rules. 

So, Mr. Chairman, that is more in the nature of a statement 
than a question for Mr. Schuelke, but I wanted to make sure that 
those points were clear to the Department of Justice and my con- 
cerns about them were clear to the Department of Justice, which 
I will conclude by saying again is perhaps the organization in the 
U.S. Government that I am proudest of. I think it is a wonderful 
organization, and I do not want to gainsay that with these two very 
specific concerns. 

Thank you, Mr. Chairman. 

Chairman Leahy. Thank you, and we will wrap up rather quick- 
ly here. 
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You concluded that line prosecutors intentionally withheld the 
information. Did you give consideration to the evidence that they 
sought approval to disclose impeachment evidence but were told 
not to by leadership of the Public Integrity Section of the Depart- 
ment of Justice? 

Mr. SCHUELKE. I did. 

Chairman Leahy. Thank you. And does the leadership of the 
Public Integrity Section bear some responsibility for what hap- 
pened in the Stevens case? 

Mr. SCHUELKE. It bears responsibility for failing its supervisory 
responsibility to know all of the operative facts before they pass on 
a decision. 

Chairman Leahy. Okay. And what did you conclude about the 
role of the Criminal Division and its then Acting Assistant Attor- 
ney General Matthew Friedrich in terms of managing the case, in- 
cluding what you suggest was the Department’s failure in your 
judgment to satisfy discovery obligations? 

Mr. SCHUELKE. I think Matthew Friedrich — and I say so in the 
report — quite sensibly and understandably took an interest in this 
high-visibility prosecution of a senior sitting United States Senator. 
It would, in my judgment, be 

Chairman Leahy. And a member of the same party as 

Mr. SCHUELKE. The administration. 

Chairman Leahy [continuing]. The administration that was pros- 
ecuting him. 

Mr. ScHUELKE. Indeed. So, in my view, it would be completely 
counterintuitive if the Assistant Attorney General for the Criminal 
Division had not taken a serious interest in the matter. I think, 
however, as we also say, that paradoxically that sensible interest 
to supervise and make sure things were done right put in place a 
prosecutor to serve as lead counsel whom he thought was better 
equipped than the existing team of prosecutors, contributed to the 
morale problems, contributed to Brenda Morris having decided, 
“Because they put me in here and created all these morale prob- 
lems, I do not want to make anybody any more unhappy, so I am 
going to make myself as little as possible,” as she put it, “and I am 
just going to my job, I am going to cross-examine witnesses, I am 
going to make closing arguments, and I am going to trust what the 
rest of them tell me about what the state of discovery is.” 

Chairman Leahy. Well, I have great concerns about this case, as 
you can probably gather. I am trying to be as objective as I can in 
getting information. We will have the OPR report, and we will go 
into that when it comes. I agree with Senator Whitehouse. Some 
of the finest men and women that we have in this country are 
those who work in the Department of Justice and are prosecutors 
and others there. But this one bothers me greatly, not the least of 
which I knew Ted Stevens. In my more than 30 years of knowing 
him, I never knew him to break his word. I never knew him to tell 
me something that was not accurate and true. And for full disclo- 
sure, I had that kind of a personal relationship with him. I thought 
the world of him and assumed that, for whatever time I would be 
in the Senate, I would be serving with him. We traveled together. 
In fact, I had told his attorney that I would be willing to testify. 
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While I could not testify to the facts of the case, I could testify to 
the fact that he was always totally honest with me. 

As Chairman of this Committee, though, and one with oversight 
of the Department of Justice, and while I realize this happened 
with the last Department of Justice, not the current one — and I do 
agree with your assessment and your statement of approval of At- 
torney General Holder in dismissing this case. We have both 
known him for a lot of years before he was Attorney General, and 
I have a great deal of respect for his ability. I am concerned about 
what happened. It happened here. 

I also want to make sure, as others have suggested, that this not 
happen if it was Ted Smith who nobody would know, and that is 
why I have had my Innocence Protection hearings and others. I 
think the prosecutor is in many ways the most important person 
in the whole criminal justice system, even more so than the judge 
in many ways, because the prosecutor can determine not to bring 
a case as well as to bring one. That is enormous power. If it is exer- 
cised appropriately, the whole population is protected; improperly, 
the whole system is damaged. So that is why I am holding these 
hearings and why I have stayed through the whole hearing. 

Mr. Schuelke, I thank you very much for 

Mr. Schuelke. If I may, just as 

Chairman Leahy. Of course. 

Mr. Schuelke [continuing]. A point of personal privilege, I 
should like to say that, like Senator Whitehouse, I am a proud 
alumnus of the Department of Justice. This is a sad story. I take 
no joy in having had to come to these conclusions. I hope I never 
have to do it again. 

Chairman Leahy. Well, I will concur in that. I am proud to be 
a lawyer. When people ask me what my occupation is, I say lawyer 
before I do U.S. Senator. I am very proud of that. I was proud of 
being in private practice. I was proud of being State’s attorney, dis- 
trict attorney, and I was proud to be picked as one of the three out- 
standing prosecutors in the country 1 year. Whether deserved or 
not, I will not judge, but that is probably the early thing that will 
be on my biography someday. 

Thank you very much. 

Mr. Schuelke. Thank you, Mr. Chairman. 

[Whereupon, at 11:40 a.m., the Committee was adjourned.] 

[Additional material submitted for the record follows.] 
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Prepared Report of Henry F. Schuelke, III 

Prepared report not printed due to voluminous nature, previously printed by an 
agency of the Federal Government, or other criteria determined by the Committee: 

http:! I legaltimes.typepad.com / files / stevens_report.pdf 
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Prepared Statement of Chairman Patrick J. Leahy 

Statement Of Senator Patrick Leahy (D-Vt.), 

Chairman, Senate Judiciary Committee, 

“Hearing on the Special Counsel’s Report on the Prosecution of Senator Ted Stevens” 

March 28,2012 

I have said many times and in many contexts that our criminal justice system is the envy of the 
world. Our constitutional framework provides that all individuals are guaranteed the right to fair 
treatment and a fair trial. In order for our criminal justice system to work, the courts must ensure 
adherence to the rule of law and defendants must be afforded vigorous and competent counsel. 
Prosecutors bear special responsibilities in this system because they wield so much power when 
it comes to charging decisions, plea bargaining, and trial. Prosecutors must uphold the law, 
adhere to the highest ethical standards, and seek justice. The integrity of our criminal justice 
system relies heavily on prosecutors. 

Much of the country is focused on the killing last month of Trayvon Martin in Florida. This is a 
matter in which the police decided not to bring charges and the local prosecutor has since 
recused himself, while a special state prosecutor reevaluates the case. Last week, the Civil 
Rights Division of the U.S. Department of Justice announced that it had begun an investigation 
into the matter. 1 share the President’s heartfelt feelings and sense that there needs to be a 
thorough investigation that gets to the truth. Only then will it lead to justice. 

Last week, I chaired a Judiciary Committee hearing that focused on one pivotal component that 
supports the integrity of our criminal justice system - namely, the importance of collecting and 
retaining critical evidence like DNA that can be used both to convict the guilty and to exonerate 
the innocent. One of the witnesses at that hearing was the outstanding District Attorney in 
Dallas, Craig Watkins, who has established a team of prosecutors dedicated to reevaluating prior 
cases to ensure the integrity of those prosecutions and convictions. The Committee heard about 
the extraordinary work that Mr. Watkins and his Criminal Justice Integrity Unit are doing. It is 
an example and model of ho w prosecutors, j udges, and defense attorneys can work together to 
ensure that all criminal defendants receive fair trials. 

Today’s hearing will focus on what went wrong in the trial of the late Senator Ted Stevens. We 
will hear testimony from Hank Schuelke, the special counsel appointed by Judge Emmett 
Sullivan to investigate allegations that the Federal prosecutors in the Stevens case engaged in 
intentional prosecutorial misconduct by not sharing critical exculpatory evidence with the 
defense. In fairness, I note that Mr. Schuclke’s report is accompanied by lengthy rebuttal 
submissions on behalf of those he investigated, which challenge, in particular, the evidence of 
intentional misconduct. 

This is a prosecution that took place before the election of President Obama and before his 
appointment of Attorney General Holder. In fact, it was Attorney Genera! Holder who decided, 
based upon his review of the matter, to seek to dismiss the indictment and withdrew the case 
after the jury’s guilty verdict. The Justice Department has also taken recent steps to improve its 
training of prosecutors and has a senior official dedicated to this purpose. The Attorney General 
has sought a thorough internal investigation of what happened in the Stevens case by the Office 
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of Professional Responsibility. He has said that he hopes to make that report public and awaits 
its results, as do I. 

This hearing today is part of our important oversight responsibility. Prosecutorial misconduct 
cannot be tolerated. What happened in the Stevens case should not happen again, whether the 
defendant is prominent or an indigent defendant. Significant evidence was not disclosed to the 
defense and critical mistakes were made throughout the course of the trial that denied Senator 
Stevens a fair opportunity to defend himself. The sloppiness, mistakes, and poor decisions in 
connection with the Stevens case disturbed the Judge hearing the case and disturb me. The 
Justice Department needs to ensure that such a situation is never repeated. 

Day in and day out, prosecutors across the Nation work tirelessly to seek justice and protect our 
communities. I speak often of my time as a prosecutor in Vermont because I am proud of the 
dedicated public servants - the prosecutors and law enforcement officers - with whom 1 had the 
privilege to work. In order for our justice system to work, good prosecutors know they must 
adhere without fail to the directive to seek justice for all parties, the government and the 
defendants, not just convictions. 

##### 
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Prepared Statement of Senator John Cornyn 

Statement of Senator John Cornyn 

Senate Judiciary Committee Hearing on the Special Counsel’s Report on the 
Prosecution of Senator Ted Stevens (March 28, 2012) 

I’d like to begin by thanking Chairman Leahy for convening 
this very important hearing, and for inviting Mr. Schuelke, who 
deserves thanks both for his thorough investigation and report 
and for his willingness to testify before us about the Justice 
Department’s shocking misconduct in its prosecution of Senator 
Stevens. As the former Attorney General of Texas, I understand 
the essential work that prosecutors do and the challenges they 
face in getting criminals off the streets. But when they do what the 
Justice Department prosecutors did here - put winning ahead of 
justice - they cross the line, and we all lose. 

Most defendants cannot muster the same resources Senator 
Stevens did against abusive prosecution, which is why the Brady 
issue is so important. In bringing misconduct to light, the Schuelke 
Report makes the public aware of prosecutorial abuse, calls out 
those responsible and helps to prevent future misconduct. That is 
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why we are holding these hearings. It is why the Justice 
Department Office of Professional Responsibility report must be 
made public. It is why, Mr. Chairman, I believe the Department of 
Justice needs to come here and be held to account. 

A Senator’s rights were violated. A federal prosecutor 
committed suicide. Still, after three years of investigation, not one 
Justice Department employee has been reprimanded. While the 
Department took just months to invalidate the constitutional and 
necessary Voter ID law adopted in Texas, it has taken years and 
still neither finished its investigation nor held any of its own 
accountable, for what we all agree is outrageous misconduct. 
What kinds of priorities are those? 

The Justice Department assures us that the Stevens case 
“does not suggest a systemic problem." But I’m not sure anyone 
has even looked into the broader question. As the Schuelke 
Report illustrates, the priority of the prosecutors in the Stevens 
case was to win by any means necessary, not to follow the law or 
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do justice. We cannot erase the tragic consequences. We must 
demand the transparency and accountability that will prevent this 
from happening again. 
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Questions Submitted to Henry F. Schuelke, III, by Senator Grassley 

Questions for the Record from Senator Grassley for 
Henry F. "Hank" Schuelke, HI 
Special Counsel 
Janis, Schuelke «& Wechsler 
Washington, DC 

(1) Mismanagement by the Justice Department 

The Stevens prosecution, as the report found, suffered from misconduct by individual attorneys. But 
it also suffered from mismanagement by DOJ supenisors. 

For example, the report states that the deputy chief of the Public Integrity unit in Main Justice 
“abdicated” her responsibility to manage the prosecution team. Management failures included the 
fact that no one was in charge of a meaningful, organized review of material for Bradv and Giglio 
information. 

FBI agents and IRS agents, who claimed no proper training, were assigned to do the review, as were 
attorneys who had no familiarity with the case. There were frequent changes in the leadership of 
Public Integrity, including five section chiefs over the course of a few years. And decisions by the 
Public Integrity and Criminal Division leadership led to dissension among the line prosecutors, 
particularly with respect to the assignment of Brenda Morris to be the lead trial attorney. 

Furthermore, the leadership had poor communication with the line attorneys in Alaska, who were left 
out of important discussions, including the timing of the indictment. 

A. There were frequent changes in the leadership of the Stevens prosecution team, including five 
section chiefs over the course of a few years. What impact did the evohdng nature of the 
prosecution team have on the Stevens investigation? 

B. Decisions by the Public Integrity Unit and Criminal Division leadership led to dissension among 
the line prosecutors. What impact did this dissension have on the chain of command? What 
impact did it have on Ms. Morris’ leadership? 

C. Would a better-managed and better-led prosecution team have avoided the failures in this case? 

D. Do you believe that a better-staffed prosecution team, with more personnel and resources 
available, could have avoided these problems? 

E. Why did the Department fail to ensure that its “A-team” was on this case, the most significant 
public corruption case it had prosecuted in many years? 

F. Ultimately, the buck stops with the head of the prosecution team, here that was Ms. Morris. 
Shouldn’t Morris have risen above petty concerns of dissension among the trial team and 
managed the prosecution better? 
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(2) Decision to Move Trial Date to September 

One of the more curious decisions by the trial team seemed to exacerbate the problems with turning 
over exculpatory evidence. According to the report, the initial review for Brady and Giglio material 
began just shortly after the indictment was filed in July. 

The Stevens defense team moved for an expedited trial, telling the judge they would like an October 
trial. The Justice Department stated they were fine with that, but then asked the Court for a 
September trial. The Judge granted this request and trial was set for September 24, with discovery to 
begin immediately. 

Questions; 

A. Why did Ms. Morris request a September trial date, as opposed to the October date that the 
defense team requested? 

B. Was there pressure from Main Justice to expedite the trial earlier than October? If so, from 
whom? 

C. Was there any disagreement among the trial team about this expedited timeframe? 

D. Were any of the trial team members concerned with the impact this expedited timeframe 
would have on complying with discovery obligations? 

E. Do you believe that this request for the expedited trial in advance of the date proposed by the 
Stevens defense team had an impact on the disclosure problems? If not, why not? 

(3) Office of Professional Responsibility Review 

Immediately following the dismissal, the Justice Department initiated an internal review via the 
Office of Professional Responsibility (OPR). To his credit. Judge Sullivan did not simply take the 
Department’s word that it would hold those involved accountable and hired you to conduct an 
independent review, 

A. What involvement, if any, have you had with the OPR investigation? 

B. Do you have any reason to believe that it will uncover additional wrongdoing in addition to 
the misconduct your report found? 

C. Do you feel that it should be redacted to protect the privacy of those you have already named 
in your report? 


You stated in your report that you had the complete cooperation of OPR, and that you and OPR 
shared information during your concurrent investigations. 


D. What is your understanding of the status of the OPR report? 
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E. Are you aware of the findings of the OPR report? 

F. If so, do you agree with those findings? 

In your testimony, you stated that the evident management failures by the Public Integrity 
Unit were not the direct subject of your report, rather, the criminal contempt charges were. 
According to a footnote in William Welch’s response to your report, he was cleared by OPR 
last summer. 

G. Does that mean that William Welch will suffer no repercussions for his conduct in this case? 

H. Do you agree with that result? 

I. In your opinion should the OPR report in its entirety be released to Congress? If not, why 
not? 

J. In your opinion should the OPR report in its entirety be released to the public? If not, why 
not? And how is this different than your report being released to the public? 


(4) Senator Murkowski’s Bill 

In response to the discovery production failures outlined in this report, a bill has been filed called the 
“Fairness in Disclosure of Evidence Act of 2012.’’. While 1 share the concerns behind the bill, which 
is to ensure failures of this kind never happen again, I have some serious concerns about the bill’s 
language, some of its consequences, and the serious impact it will have on national security. 


A. This bill creates new rules for discovery disclosures. Mr. Schuelke, would you agree that 
people who disregard the rules are unlikely to follow new ones? 


B. Are you familiar with the language of this proposed bill? 

C. In the Stevens case, if the prosecutors had tough questions about what to disclose, would they 
have benefitted from filing an ex parte motion, and allowing the judge to make the tough call? 

D. What impact on the criminal justice system would a complete overhaul of all rules, 
regulations, procedures, and informal guidance have on criminal cases? 

E. Is it safe to assume that a major rewrite of criminal procedure such as this would require years 
of litigation to redefine certain established procedures that were amended? 


In your testimony, you expressed support for a change to the standard for discovery obligations, 
specifically with regard to “materiality.” Such a change has repeatedly been rejected by the Advisory 
Committee on Criminal Rules. Most recently, the Rules Committee rejected changes after 
considering, inter alia, a letter from Judge Sullivan expressing support for a change based on his 
experience with the Stevens case. 
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F. Why should the Rules Committee’s detennination now be overturned by Congress? 

(5) Prosecution of Bill Allen for Child Sexual Exploitation 

One of the worst stories in this case is the prosecution’s star witness’ involvement with a then 15- 
year-old prostitute. In addition to the prosecution’s failure to turn over this fact to Stevens’ attorneys, 
it now appears the Justice Department declined to prosecute Allen, despite working with local police 
in Alaska to investigate this charge. 

Senator Murkowski asked Attorney General Holder about this case, stating that police tried to make a 
federal case but the Justice Department refused. Attorney General Holder denied the charge that this 
was in response to Allen’s testimony against Stevens. However, in yet another OPR investigation, 
the Department is investigating the charge of quid pro quo. 

Questions: 

A. During the course of your investigation, did you uncover any information that would lead you 

to believe that there was an agreement to pass up prosecution of Allen in exchange for his 
testimony? 

B. Was there any discussion among the Stevens prosecution team about prosecuting Allen? If 

so, what was their view on that? 

C. Have you discussed this matter with OPR? 

(6) Schuelke Investigation General Accountability 

It is vitally important that the public and Congress understand how the prosecution of Senator 
Stevens went so awry. Were these prosecutors just “bad apples” or is there a more wide-spread 
problem? 

If there is a problem, is it based on individuals’ conduct or a systemic failure? What types of changes 
are necessary to ensure this doesn’t happen again? 

Only through a thorough examination of the facts of this case can we begin to answer these questions. 

Your report is more than 500 pages long and all the individuals discussed were provided the 
opportunity to submit responses as appendices, which stretched many more pages. 

Some people have criticized the report, and I’d like to hear your responses to that criticism. 

A. For example, some have criticized you for taking too aggressive a stand in the pursuit of your 
investigation, similar to a special prosecutor with one target in mind. These critics say, for 
example, that you assumed intentional misconduct rather than inadvertent mistakes and that 
you ignored exculpatory evidence. Thus, according to these critics, you conducted a 
prosecution rather than a neutral examination of the evidence. How do you respond to that? 
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Some have argued that in presenting their side of the story in response to the findings of the 
report, the prosecutors were disadvantaged because they did not have access to all the material 
you collected, such as documents and transcripts of interviews with other subjects. As a 
result, they say the prosecutors could not effectively rebut your findings. 

B. Why did you not provide full discovery to the subjects? How do you respond to such 
criticisms? 

The investigation subjects also claim that they were not provided the opportunity to respond to your 
report prior to its being filed with the court. The Government Accountability Office (GAO) and the 
Inspector General provides opportunities for investigation subjects to learn of the findings and 
respond to them prior to their reports being finalized or made public. It appears that you did not 
follow this standard procedure. In your investigation, you allowed the subjects to provide input prior 
to your final findings, but they claim their input was not reflected in the final report and its findings. 

C. Please describe the extent of your consideration of any information provided by the 
subjects in preparing your report. 

D. Having seen llie subjects’ responses to the filed report, have you reconsidered any of 
your findings? Why or why not? 

In their responses to your report, the investigation subjects submit legal arguments. For example, an 
assumption by a witness is not admissible evidence; hence the prosecutors at least had a non- 
frivolous argument that the statements of Rocky Williams were not material. 

E. Why did you not consider legal arguments by the subjects? 

F. If you considered their legal arguments and found them to be without merit, please 
explain why they do not have merit or value. 

Your report essentially covers three discrete allegations of prosecutorial misconduct. To cover these 
three allegations, your report consists of more than 500 pages of factual findings, including extensive 
quotations from depositions, emails, and transcripts of court hearings. Ultimately you found that the 
prosecutors had intentionally withheld Brady and Giglio material, but they could not be prosecuted 
for contempt of court because the court had not directly ordered them to produce all Brady and Giglio 
material. The legal analysis part of your report was quite short — less than twenty pages. 

G. Why did you write a report that went into such factual detail if it was obvious from the 
start that, given there was no direct order, that there was no crime? 

H. Do you think it was fair to release a report with such factual detail about misconduct 
but that in the end exonerates them of a crime? Is it not standard procedure for the 
government not to comment at all in cases in which an indictment is not brought? 

In your testimony, you stated that the subjects of your investigation, while not prosecutable for 
contempt of court, were possibly subject to prosecution for other crimes, such as obstruction of 
justice. 
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I. Please identify any laws, regulations, or code sections under which you believe they 
could be criminally charged. 

You stated in your report that you had complete cooperation from Senator Stevens’ defense attorneys, 
the firm of Williams & Connolly, including “information, documents, and other assistance.” 

J. Please describe precisely what that cooperation consisted of. 

K. Senator Stevens’ defense attorneys have been knowm to engage in accusations of 
prosecutorial misconduct as part of their trial strategy. How did the defense attorneys’ 
strategy in this case affect your investigation? 

(7) FBI Whistleblower 

It has been reported in the media that FBI Agent Chad Joy, one of the agents in the Stevens case, was 
the source of allegations of wrongdoing on the Stevens prosecution and acted as a whistleblower 
alerting Judge Sullivan of significant discovery issues in the Stevens case. It was also reported that 
Department of Justice Attorneys told Judge Sullivan that Agent Joy’s name could be revealed 
because he did not qualify for FBI Whistleblower status under Department policy. Judge Sullivan 
wanted to know why the Department refused to grant Agent Joy whistleblower status. Ms. Morris 
informed the court she was unaware of the date she learned he did not have whistleblower status, but 
that it was being handled by the Inspector General and the Department Office of Professional 
Responsibility. Ultimately, Judge Sullivan asked Welch and Morris for a signed declaration from 
then-Attomey General Mukasey outlining the timeline for Agent Joy’s whistleblower complaint. 

A. During the course of your investigations, did you discuss Agent Joy’s whistleblower 
complaint with any of the witnesses you interviewed? If so, what did you leant? 

B. Are you aware of the reasons the Department denied Agent Joy’s whistleblower complaint? 

If so, please describe what you learned. 

C. Do you believe that Agent Joy’s disclosures to the court were beneficial to uncovering the 
truth about the Stevens prosecution? 

D. If agents are prohibited from obtaining whistleblower status for reporting significant 
investigative and prosecutorial misconduct to federal judges, doesn’t that create a 
disincentive for agents to come forward and provide information to federal judges that may 
be embarrassing to supervisors or attorneys conducting criminal prosecutions? 


E. Do you believe FBI agents who come forward and report wrongdoing to federal judges should 
be afforded whistleblower protections? If not, why not? 
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Questions Submitted to Henry F. Schuelke, III, by Senator Hatch 

"Hearing on the Special Counsel's Report on the Prosecution of Senator Ted Stevens" 
Questions for the Record from Senator Hatch 
For 

Henry F. Schuelke, III 

1. On 3/15/12, Senator Murkowski introduced the Fairness in Disclosure of Evidence Act of 2012 
(S. 2197). In your opinion, if enacted as written, would this bill have prevented the misconduct 
of the prosecutors in this case? If not, why not? 

2. Despite significant evidence that the prosecution's star witness, Bill Allen, engaged in a sexual 
relationship with a minor, the Department of Justice has refused to prosecute him. Do you have 
any insight as to why the prosecution wasn't pursued? 

3. The FBI Agents in this case prepared 55 FBI 302s of the government's interviews of Bill Allen 
from August 30, 2006 to September 9, 2008. However, there were interviews of Bill Allen 
which produced significant exculpatory information that were not memorialized in an FBI 302. 

In addition, there were several interviews of Rocky Williams which produced significant 
exculpatory evidence that were not memorialized in an FBI 302. Much of the focus has been on 
the subsequent discipline and investigation of the prosecuting attorneys in this case. To your 
knowledge has the FBI case agent been disciplined for her actions in this case? 
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Questions Submitted to Henry F. Schuelke, III, by Senator Lee 


Questions for the Record 

Senator Mike Lee 

"Hearing on the Special Counsel’s Report on the Prosecution of Senator Ted Stevens." 

March 28, 2012 

Henry F. Schuelke. Ill 

1 . In your report you state that Brady information passed through the hands of many people in the office 
while prosecutors decided what information should be disclosed. During the hearing, you reiterated that 
joseph W. Bottlni and James A. Goeke proposed disclosing some of the Brady Information to the defense, 
but in the end, none of it was disclosed. Which member of the prosecution made the final decision on 
what should and should not be disclosed on the final drafts of the two Brady letters submitted? 

2. You concluded that significant Brady/Giglio information was intentionally withheld from Senator 
Stevens' attorneys. You stated that joseph W. Bottini and James A. Goeke withheld and concealed 
significant exculpatory information obtained from Robert Williams and impeachment information 
regarding Bill Allen, and that James A. Bottini failed to correct materially false testimony given by Bill 
Allen. 

a. Why were these two gentlemen the only ones found to be at fault for the Brady violations when 
others were aware of the information? 

3. When asked what can be done to prevent such mismanageraentfrom happening again, you suggest 
Congress should work to eliminate the materiality requirement in the pretrial setting and require the 
prosecution to disclose any and all information that would be considered favorable. 

a. Do you believe the bill proposed by Senator Murkowski adequately enforces this solution? 

b. What else can Congress do? 

4. In the hearing, you stated that the prosecutorial misconduct examined in the Stevens case is not 
"representative of what happens in cases brought by the thousands across this country by the 
Department of Justice." What evidence leads you to this conclusion? 
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Responses of Henry F. Schuelke, III, to Questions Submitted 
BY Senators Grassley, Hatch, and Lee 


LAW OFFiCCS 

J-ANIS. SCHUELKE 8c WECMSLER 

I72S MASSACHUSETTS AVENUE, N W- 
WASHINSTON. O.C. 30036 


HENSY F- SCHUELKE. Ill 


TCLCPHONE 

(BOEieai-OBOo 

f^seiyeiJcE^aniSstfiuelia-com 


April 18, 2012 


By email to HalIej'_Ross@.Jud!ciar>'-deni.senatc.gov 
'Fhc Honoi-ablc Patrick J. Leahy 
Chairman, Commillec on the Judiciaiy 
United States Senate 
Washington, D,C. 20510-6275 

Rc; Responses to written questions by Senators Grassley, Hatch and Lee 
Dear Mr. Chainnan: 

In response to your letter dated April 5, 2012, enclo.sing written questions for the record 
from Senators Grassley, Hatch and Lee. provided below are the questions followed by my 
answers which are ilalici/ed. 

Questions from Senator Charles E. (irassley and Answers 
(1) Mismanagement by the Justice Department 

The Stevens prosecution, as the report found, suflered from misconduct by individual attorneys. 
But it also siiffcrcd from mismanagement by DOJ .supervisors. 

For example, the report slates that the deputy chief of the Public Integrity unit in Main Justice 
'‘abdicated" her responsibility to manage the prosecution team. Management failures included 
the fact that no one was in charge of a meaningful, organized review of material for Brady and 
Giglio information. 

FBI agents and IRS agents, who claimed no proper training, were assigned to do the review, as 
were attorneys who had no familiarity with the case. There w^ere frequent changes in tJie 
leadership of Public Integrity, including five section chiefs over the course of a few' years. And 
decisions by the Public Integrity and Criminal Division leadership led to dissension among the 
line prosecutons, particularly with respect to the assignment of Brenda Monis lo be the lead trial 
attorney. 

Furthermore, the leadership had poor communication with the line attorneys in Alaska, who w'ere 
left out of important discussions, including the liming of the indictment. 
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A. There were frequeni changes in the leaderehip of the Stevens prosecution team, including 
five section chiefs over the course of a few years. What impact did the evolving nature of 
the prosecution team have on the Stevens investigation? 

Answer: 

Oiir investigalion defected m imjnwt on the investigation and prosecution of Senator 
Stevens by changes in the leadership of the Public Integrity Section (“PIN"). William M. 
Welch II became Deputy Chief of PIN in August 2006 and Chief of that section in March 
2007. Brenda K. Morris joined PIN in 1991: she became PIN's Deputy Chief for 
Litigation in 2004 and Prineijjal Deputy Chief in 2007. Their tenure at PIN overlapped 
the investigation and prosecution of Senator Stevens: Bill Allen began cooperating with 
the Polar Pen Investigation on August 30, 2006. Senator Stevens became a target of that 
investigation no later than April 2007. when a 62-page memorandum recommending his 
indictment was written by Jo.seph W. Bottini, Nicholas A. Marsh. James A. Goeke and 
Mr. Edward P. Sullivan, and he was indicted on July 29. 2008. Since there were no 
changes in PIN s leadership during the relevant time period, previous changes in PIN 's 
leadership had no impact on the investigation and pro.secufion of Senator Stevens. 

B. Decisions by the Public Integrity Unit and Criminal Division leadership led to dissension 
among the line prosecutors. What impact did this dissension have on the chain of 
command? Whal impact did it have on Ms. Morris’ leadership? 

Answer: 

/t.v the report chronicles at pages 44-46. the A.ssi.stant .Attorney General's appointment of 
Ms. Morris av the lead trial prosecutor caused dissension in the trial team which led to 
her decision “to make herself as Utile as possible " (Report at 3) to avoid exacerbating 
that dissension. She played no significant role in determining the Brady/Giglio 
disclosures made to Senator Stevem s lawyers and her direct reporting relationship with 
the Assistant Attorney General and his Principal Deputy removed Mr. Welch, at least in 
part, from participation in strategic and tactical decision making. 

C. Would a better-managed and better-led prosecution team have avoided the failures in this 
case? 

Answer: 

It may have but it would also have been hobbled by the fact that no FBI 302 u rn- MTifien 
of Mr. Alien 'v interview on April 15. 2008. when he told Joseph W. Bottini. .lames A. 
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Goeke. Nicholas A. Marsh and Edward P. Sullivan, that he did not recall speaking to Boh 
Persons about Senator Stevens ’.v written requests in October and November 2002 for 
bills for the work done on his home (the "Torricelli note(s) "), and by the fact that the 
two-sentence FBI S02 of the interview of Rocky fVilliams on August 22, 2008, which was 
dictated to FBI Agent Chad Joy by Mr. Goeke and/or Mr. Baft ini. omitted Brady 
information provided by Mr. Williams during that interview, i.e.. he understood, based on 
conversations with Mr. Allen and Senator Stevens, that the time spent by VECO 
employees on the renovation of Senator Stevens s home would be added to the 
Christensen Builders bills. Better managers and leaders could not ensure that Brady 
information, of which they were unaware, would be disclosed to the de feme. 

D. Do you be!ie\'e that a better-staffed prosecution team, with more personnel and resources 
available, could have avoided these problems? 

Answer: 

In light of the short time between indictment and (rial, caused by the government 's 
acquiescence to Senator Stevens s demand for a speedy trial before the November 
election, more ^yersonnel and resources might have prevented other failures to disclose 
Brady information which were discovered during the trial, e.g.. Brady information 
provided by Mr. Allen which had been redacted from a 302 (the ‘"Plata 302") and the 
overstatement in VECO s spreadsheet, a government trial e.xhibit. of costs incurred 
during the renovation of Senator Stevens 's home. But the failures to disclose Mr. Allen 's 
April 15. 2008~statements about the Torricelli notes, his statements about the value of the 
improvements to Senator Stevens ‘s home, the evidence of his subornation of perjury by 
Bamhi Tyree, Mr. Williams 's .statements about adding VECO employees ' lime to the bills 
sent to Senator Stevens, and the failure to correct Mr. Allen 's false testimony at trial 
about when he first told the pro.secufors about .Mr. Persons 's statement that “Ted is just 
covering his ass were not caused by lack of personnel or resources. 

E. Why did the Department fail to ensure that its "A-leam" was on this ease, the most 
significant public corruption case it had prosecuted in many years? 

Answer: 

The trial prosecutors in United .States v. Theodore F. Stevens were Mr. Bottini, Ms. 
Morris and Mr. Marsh. Mr. Bottini and M.s. Morris were career prosecutors and veteran 
trial lawyers, with 23 and 22 years of experience respectively. Mr. Bottini had been part 
of the Polar Pen investigative team since September 2004 and conducted the trial of 
Victor Kohring, a Polar Pen defendant, in October 2007. assisted by Mr. E. Sullivan, 
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who joined Polar Pen in March 2006. Mr. Marsh ira.v assigned lo Polar Pen in April 
2004. and he conduced ihe trial of Peter Koit. another Polar Pen defendant, in 
September 200^. He assisted by Mr. (weke. who wa.s assigned lo the Polar Pen 
investigufion in January 2006. Mr. Koit and Mr. Kohring were both convicted at trial. 
The team a.ssigned to the case M>as experienced and knowledgeable and therefore in Ihe 
view of the Department of Ju.Klice ("DOJ'j well qualified. 

F. Ultimately, the buck stops with the head of the prosecution team, here that was Ms. 

Morris. Shouldn't Morris have risen above petty concerns of dissension among the trial 
team and managed the prosecution better? 

Answer: 

>V.v. 

(2) Decision to Move Trial Date to September 

One of the more curious decisions b> the trial team seemed lo exacerbate the problems with 
turning over exculpatoiy evidence. According lo the report, the initial review for Brady and 
Giglio materia! began just shortly after the indictment was filed in July. 

i he Stevens defense team moved for an expedited trial, telling the judge they would like an 
October trial. The Justice Department slated they were fine with that, but then asked the Court 
for a September trial. The Judge granted this request and trial was set for September 24, w^ith 
discovery to begin immediately. 

Questions: 

A. Why did Ms. Morris request a September trial dale, as opposed to the October date that 
the defense team requested? 

Answer: 

have no reason to doubt Ms. Morris s statements at arraignment that she offered an 
early date to accommodate Senator Stevens s request for a trial before (he November 
election. See United States v. Stevens. Transcript. July 31. 2008. at 6. 

B. Was there prc.ssure from Main Justice to expedite the trial earlier than October? If so, 
from whom? 
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Nol !o mir knowledge. 

C. Was there any disagreement among the trial team about this expedited timeframe? 
Answer; 

Ow mvQStigalionfowui no contemporaneous evidence of any disagreement. 

D. Were any of the trial team members concerned with the impact this expedited timeframe 
would have on complying with discovery obligations? 

Answer; 

There is no contemporaneous record or evidence of any expression of concern about 
their ahiliry to meet their discovery obligations. Mr. Welch discussed this subject with 
Ms. Morris. Mr. Bottini. Mr. Goeke, Mr. Marsh and Mr. E. Sullivan on July 14. 2008 and 
he Mm told then, and on other occasions by Mr Marsh, that they M-ere ready and able to 
discharge their discovery obligations. 

E. Do you believe that this request for the expedited trial in advance of the date proposed by 
the Stevens defense team had an impact on the disclosure problems? If not, why not? 

Answer: 

No. First, any disclosure problems that were caused by the compre.ssed trial schedule 
M'ould likely have persisted even if the trial had been scheduled to commence Imv weeks 
later. Second, the failures to disclose the Brady information provided by Rocky Williams 
and the Brady/Oiglio information regarding Mr. Allen 's alleged subornation of perjury 
by Ms. Tyree were not caused by the accelerated trial schedule. Mr. Allen 's alleged 
subornation of perjury had not been disclosed to the defense before or during the trials of 
Mr. Kott and Mr. Kohring which took place one year before the trial of. Senator Stevens, 
in September 2007. and October 2007. respectively. 

(3) Office of Professional Responsibility Review’ 

Immediately following the dismissal, the Justice Department initiated an interna! review via the 
Office of Professional Responsibility (OPR). To his credit, Judge Sullivan did not simply take 
the Department's word that it would hold those involved accountable and hired you to conduct an 
independent review. 
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A. What involvement, if any, have you had with the OPR investigation? 

Answer: 

ff'e and OPR shared deposilUm tremscripHs and other information throughout the course 
of our investigations. 

B. Do you have any reason to believe that U will uncover additional wrongdoing in addition 
to the misconduct your report found? 

Answer: 

Our charter was to investigate whether (he six subject attorneys committed contempt and, 
if appropriate, to pro.secule. OPR investigated the conduct of the prosecutors and the FBI 
who participated in the investigation and prosecution. Based upon our exchanges of 
information during the investigations, it appears that OPR focused on the same conduct 
which led to ow conclusio?7s. 

C. Do you feel that it should be redacted to protect the privacy of those you have already 
named in your report? 

Answer: 

/ believe that question is governed by the Privacy Act. 

You stated in your report that you had the complete cooperation of OPR. and that you and OPR 
shared information during your concurrent investigations. 

D. What is your understanding of the status of the OPR report? 

Answer: 

Our understanding is that the matter is under review by DOJ. 

E. Are you aware of the findings of the OPR report? 

Answ’er: 


We are aware of tentative findings contained in a revised draft OPR report which was 
furnished to us on ,hdy 22, 2011. pursuant to a Confideniialin^ Agreement, dated. July 15, 
2011 . 
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F. if so, do you agree with those findings? 

Answer: 

reviewed the revised draft OFR report pursuant to the Conjidenlialit)' Agreement 
described above and we are not at liberty to comment on OPR 's findings. 

in your testimony, you slated that the evident management failures by the Public Integrity Unit 
were not the direct subject of your report, rather, the criminal contempt charges were. According 
TO a footnote in WilHain Welch’s response to your report, he was cleared by OPR last summer. 

G. Does that mean that William Welch will suffer no repercussions for his conduct in this 
case? 

Answer: 

/ do not know. 

H. Do you agree svith that result? 

Answer: 

Please see response to Question F above. 

L In your opinion should the OPR report in its entirely be released to Congress? If not, why 
not? 

Answer: 

If permitted by the Privacy Act and governing law. ye.v. 

J. In your opinion should the OPR report in its entirety be released to the public? If not, 
why not? And how is tliis different than your report being released to the public? 

Answer: 

If permitted by the Privacy Act and governing law. yes. 

Assuming that governing law permits release, the disclosure issue would be no different 
from the disclosure of our report pursuant to Judge Emmet Cl. Sidlhiin 's Memorandum 
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Opinion, doled Feb. 8. 2012. See In re Special Proceeding.^, Misc. No. 09-0198 (EGS) 
20/2 US. Dbl. LEXIS 15656 (D.D.C. Feb. S. 2012). 

(4) Senator Murkowskr.s Bill 

In response to the discovery production fiulures outlined in this report, a bill has been filed called 
the "Fairness in Disclosure of Evidence Act of 201 2.". While I share the concerns behind the 
bill, which is to ensure failures of this kind never happen again, 1 have some serious concerns 
about the bill's language, some ofits consequences, and the serious impact it will have on 
national security. 

A. This bill creates new- mles for discovery disclosures. Mr. Schuelke, would you agree that 
people who disregard the mlcs are unlikely to follow new ones? 

Answer: 

I agree that, while, no statute or rule can guarantee compliance or conduct in conformity 
with the statute or rule, the existence of such a statute or rule would at least focus the 
attention of prosecutors and possibly .sen’e as a deterrent. 

B. Arc you familiar with the language ofthis proposed bill? 

Answer: 

JVs. 

C. In the Stevens case, if the prosecutors had tough questions about what to disclo.se, would 
they have benefitted from filing an ex parte motion, and allowing the judge to make the 
tough call? 

Answer: 


Tei’. certainly. 
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D. What impact on the criminal justice system would a complete overhaul of all rules, 
regulations, procedures, and informal guidance have on criminal cases? 

Answer: 

The views of ihe Departmem of Justice are contamed in its "Statement for the Record", 
dated March 28. 2012. which u-a.v submitted to the Senate Judiciary Committee. 

The provisions of the bill M‘hich mandates Brady/G't^lio disclosure would not constitute 
"a complete overhaul of all rules, regulations, procedures, and informal guidance". Nor 
in uur view would such a bill have a deleterious efject on the criminal justice system. 

E. Is it safe to assume that a major rewrite of criminal procedure such as this would require 
years of litigation to redefine certain established procedures that were amended? 

Answer: 

A'V). The decisional law of the federal courts already requires timely disclosure of 
outcome determinative Brady/Giglio information. Were a statute to require disclosure of 
any and all Brady/Giglio information. I see no reason why years of litigation would be 
necessary. 

In your testimony, you expressed support for a change to the standard for discovery obligations, 
specifically with regard to "materiality." Such a change has repeatedly been rejected by the 
Advisory Committee on Criminal Rules. Most recently, the Rules Committee rejected changes 
after considering, inter alia, a letter from Judge Sullivan expressing support for a change based 
on his experience with the Stevens case. 

F. Why should the Rules Committee's determination now be overturned by Congress? 
Answer: 

It is our view that .Judge Sullivan and other federal district Judges, who have given the 
matter considerable thought, have the better of the argument. As I testified, the 
elimination of the muleriality standard is in the interests of ensuring fair trials, and if the 
Rules Committee is not prepared to act. then the Congres.s should. 
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(5) Prosecution of Bill Allen for Child Sexual Exploitation 

One of the worst stories in this case is the prosecution's star witness' involvement with a then 
1 5-ycar-old prostitute. In addition to the prosecution's failure to turn over this fact to Stevens' 
attorneys, it now appears the Justice Department declined to prosecute Allen, despite w'orking 
with local police in Alaska to invesliyate this charge. 

Senator Murkowski asked Attorney Oenerai Holder about this case, stating that police tried to 
make a federal case but the Justice Department refused. .Attorney General Holder denied die 
charge that this was in response to Allen's testimony against Stevens. However, in yet another 
OPR investigation, the Depailmcnl is Investigating the charge of quid pro quo. 

Questions: 

A. During the course ofyour investigation, did you uncover any infonnation that would lead 
YOU to believe that there was an agreement to pass up prosecution of Allen in exchange 
for his testimony? 

Answer: 

No, 

B. Was there any discussion among the Steven.s prosecution team about prosecuting Allen? 
If so, what was their view on that? 

Answer: 

Not that I wn aware of' 

C. Have you discussed this matter with OPR? 

Answer: 

No. 

(6) Schuelke Investigation General Accountability 

It is vitally important that the public and C ongress understand how the prosecution of Senator 
Stevens went so awTy. Were these prosecutors just "bad apples" or is there a more wide-spread 
problem? 
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If there is a problem, is it based on individuals’ conduct or a systemic failure? What types of 
changes are necessary' to ensure this doesn’t happen again? 

Only through a thorough examination of the facts of this case can we begin to answer these 
questions. 

Your report is more than 500 pages long and all the individuals discussed wcix* provided the 
opportunity to submit responses as appendices, which stretched many more pages. 

Some people have criticized the report, and I’d like to hear your responses to that criticism. 

A. For example, some have criticized you for taking too aggressive a .stand in the pursuit of 
your investigation, similar to a special pn>sccutor with one target in mind. The.se critics 
say, for example, that you assumed intentional misconduct rather than inadvertent 
mistakes and that you ignored exculpatory evidence. Thus, according to these critics, you 
conducted a prosecution rather than a neutral examination of the evidence. How do you 
respond to that? 

Answer: 

To my knowledge, the critics are counsel to subject.'; of the investigation and the 
critici.'ims were made in the course of advocacy. The charge, that my approach was with 
one target in mind and that / assumed intentional misconduct, is belied by the fact that / 
Jbund misconduct by two of the six .surviving subject attorneys and concluded that a 
prosecution for criminal contempt wos not appropriate with respect to any subject. 

I am aware of those who have criticized that decision. I assure you (hat / went about my 
assignment without fear or favor and reached conclusions that are. in my judgment, 
compelled by the evidence. Our report details the evidence in a fashion such that no one 
need rely only on my expressed conclusion. 

This question is apparently prompted by Mr. Dottim '.s counsel s claim that n-e ignored 
exculpatory evidence, namely that Mr. Bottini recommended some disclosure concerning 
Mr. Allen 's alleged subornation of perjury on a number qfoccasions. 

The report describes in detail the evidence that Mr. Bottini and Mr. Goeke advocated 
some disclotiure regarding Mr. Allen ‘s alleged subornation of perjury by A'f?. Tyree. 
Cunirury to Mr. Bottini 's counsel 's view. / did not find that evidence to be exculpatory. 
Indeed, nx-' believe those very disclosure sugge.siions demonstrated beyond a reasonable 
doubt a clear knowledge on Mr. Bottini 's part that there was evidence to he disclosed 
and he did not disclo.se it. 
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The faUwe fo disclose Brady in Stevens was bid a part of a series and pallern of 
nondisclosures and concealment of Brady information which occurred in three 
prosecutions in 2007-200S. Mr. Bottini and Mr. Goeke failed to disclose the same Brady 
information not only to Senator Stevens in 200S. they failed to disclose it in September 
and October 2007 during the trials of Mr. Kolt (prosecuted by Mr. Marsh and Mr. 

Goeke) and Mr. Kohring (prosecuted by Mr. Bottini and Mr. E. Sullivan), whose 
convictions n-erc* reversed by the Ninth Circuit Court of Appeals in 201 1 after that 
information finally came to light following the trial of Senator Stevens. 

Some have argued that in presenting their side of the stor>' in response to the findings of the 
report, the prosecutors were disadvantaged because they did not have access to all the material 
you collected, such as documents and transcripts of inien- iews with other subjects. As a result, 
they say the prosecutors could not ctfcctively rebut your findings. 

B. Why did you not provide full discovery to the subjects? How do you respond to such 
criticisms? 

The investigation subjects also claim that they were not provided the opportunity to respond to 
your report prior to its being filed with the court. The Government Accountability OlTice (GAO) 
and the Inspector General provides opportunities for investigation subjects to learn of the 
findings and respond to them prior to ihcir reports being finalized or made public. It appears that 
you did not follow this standard procedure. In your investigation, you allowed the subjects to 
provide input prior to your final findings, but they claim their input was not reflected in the final 
report and its findings. 

Answer: 


In the criminal process, the government V disclosure obligations are triggered only upon 
the commencement of a prosecution: discovery is virtually never provided to the subject 
of an investigation during the pendency of the investigation before any charge is fled. JVe 
cho-ie not to follow this practice hut rather to permit the subjects of the investigation 
access to (he .same source of information that was available fo us. 

In response to (he commitment by DOJ to provide full cooperation as Judge Sullivan 
ordered. DOJ produced to us all the information we requested, including prosecution 
memos, grand jury le.dimony. emails between and among the prosecution team, 
handwritten notes of the pro.secuiors and ilil agents, (he files of DOJ > Professional 
Responsibility .4dvi.sory Office, and transcripts of sealed hearings during the trials of Mr. 
Kott and Mr. Kohring. At the start of this process, DOJ inquired of us if we had any 
objection to its disch.sure of relevant material to the subjects and (heir attorneys, and we 
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responded that wc had no objection and that DOJ was free to honor requests for 
mformatUm and documents by the subjects and their attorneys. 

Aside from the public trial record of the trial in United v. Theodore F. Ste vens and the 
notes provided lo us by Mr. Allen 's ufforney that were taken during the prosecutors ' and 
agents ' interviews of Mr. Allen, the materials provided to u.\ by DOJ comtitute our entire 
investigative file. Since iit' told DOJ that we had no objection to its honoring requests for 
in formation and documents by the subjects ' attorneys, they had access to the same file. In 
addition, our report details virtually all of that material, including the notes taken by Mr. 
Allen \s attorney. At no time during our inve.stigation did the attorneys for the subject 
attorneys request from us the production of any materials provided to us by DOJ. In fact. 
Mr. Bottini testified in our deposition that he and his counsel review^ed a large volume of 
material received from DOJ. including emails. 302s. his own handwritten notes, the 
handwritten notes of the other .subjects and FBI agents, trial transcripts and mofiom. 
Depo.siikmofJ. Bottini, Dec. 16, 2009. at 12-16. 

Copies of the deposition transcripts of the subjects ' testimony were provided to the 
attorneys Jor each subject. However neither / nor any competent investigator woidd 
produce the transcript of the deposition te.^timony of one subject to another subject of the 
investigation in advance of that other subject 's deposition, us the object of the 
invesrigafion was a search Jor the truth and not to invite collaborative accoimt.s of the 
matters at issue, 

Mr. Bottini 's lawyer has claimed that we re fused to provide him with access to 
transcripts of depositions of witnesses. See Letter from K. Waimtein to Hon. Eric H. 
Holder. Jr., dated March / 5, 20i2. at 10. That is simply incorrect. A fter our depositions 
of the subjects and witnesses were completed. Mr. Bottini s counsel a.sked to review Mr. 
Allen ‘.V deposition tran.script. and M’e provided it to him. Similarly, in response to hi.s 
request, we read lo him portions of the depo.sition of Mr. Allen 's attorney See Email from 
SaraS. Zdehfo H. Schuelke. dated Feh. 4. 2011 (5:54 p.m.fr" Ken is out of the office, ami 
asked me la email you with a request regarding the response we're preparing to OPR's 
drafi report on Mr. Boll ini's behalf. As you may know, that report periodically relies on 
le.stimony provided by various individuals during the course of your investigation, which 
we understand provided to OPR pursuant to a confidentiality agi'eement. OPR's 
draft contains a .significant factual allegation based on a statement Bill Allen made 
during his intenuew with you. and we have only jmi focused on this specific is.Kue now. In 
order for us to have a fair opportunity’ to respond to the allegation, it 's important for us 
to review the specific passage of Mr. Allen's te.stimony on which it is based. OPR is 
unable to provide Mr. Allen's transcript to ns. hut gave us permission to request ifjrom 
you. We apologize for the late notice, but would appreciate the opportunity to review his 
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iramcripl before close of business Monday, when we're due to submit our response to 
OPR. .. . . email from H. Rchuelk^ to .S'. Zdeb. dated Feb. 4. 201 1 (5:58 p.mJC'Sara - 
We'll he happy to assist: please, call Monday’ morning and we'll set a time for the 
afternoon. ")■ 

The voluminous nature of the report itself is the result of our inclusion of all relevant 
excerpts of the deposition testimony by Mr. Bottini and the other subjects. As a result, our 
report does present their "side of the story" in their own words. 

Well before li'c drafted our report, we invited each of the subjects through counsel to 
make a submission to us setting forth their views on the issues which had been 
crystallized for the benefit of all during the depositions of the subjects. 

We found nothing in any such .submissions that caused us to alter our view of the facts, 
and while we considered their arguments with respect to our conclusions of intentional 
conduct, we did not find them to he persuasive. 

We submitted our report to the Court in camera on S’ov. 14. 2011. On l^ovemher 21. 

201 L Judge Sullivan issued an order In which he expressed his intention to make as 
much of the report public as possible and invited the subjects of the report to state (heir 
position and any objections with respect to disclosure and to submit "any comments or 
factual information regarding the Report ". Such comments and objections as were 
expressed did not prompt us to modify the report. In re Special Proceedings. Misc. No. 
09-0198 (EGS), 2011 US. Dist. LEXIS }3i8l2.*H & *J4 (D.D.C. Nov. 21. 2011). 

Had someone told us w e w’ere wrong, we would have addre.^sed it. So for example, Mr. 
Allen through his counsel brought to our attention that the references in the report to his 
client 's "suhornation of perjury " and to his false testimony during hh' cross-examination 
ill trial sugge.sled that vi-e had concluded that Mr. .Allen had .suborned perjury and had 
intentionally concealed information at trial. In fact, m’c reached no such conclusions; (he 
focus of the report w-m on the Brady/Giglio information regarding those fwn matters that 
was never disclosed to Senator Stevens. We added two footnotes to the report to make 
that distinction clear. See Report, at t / n.3 and 474 n. 65. 

On Feb. 8, 2012. the Court, having considered the submissions made by the subjects, 
issued a Memorandum Opinion directing that the report be made public on March 15. 
2012, again provided the subjects through their counsel "an opportunity to submit their 
comments or objections to Mr. Scbuelke by no later than March 8. 2012”. and ordered 
that 'any such submissions [shall be included] as addenda to the published Report. " in 
re Special Proceedings, \4isc. No. 09-0198 (EGS). Dkf. No. 73. Memorandum Opinion, at 
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J-2 2012 US. Dist. LEXIS 15656. *2-*3 (D.D.C. Feb. H. 

20! 2)(redcicie(l version). Again, we foirnd no basis in those submissions to alter the 
.statement of facts, the findings or the convlmions in our report. 

C. Please describe the extent of your consideration of any information provided by the 
subjects in preparing your report. 

Answer: 

A.s de.scrihed above, in Spring 2010. we invited each subject 's attorney to make a 
submission to us addres.sing why a contempt prosecution M’n.v not appropriate. 
Submissions were made by the subjects ' attorneys and each myja' considered by us. In the 
tnain. the subjects presented legal arguments and contended that they had not willfully 
failed to disclose any Brady/Gtglio information. Apart from denials of any intent to 
withhold or conceal Brady/Giglio information, none proffered any matter of fact which 
contradicted the recitation offhets that was ultimately refected in our report. 

D. Having seen the subjects’ responses to the filed report, have you reconsidered any of your 
findings? Why or why not? 

Answer: 

No. None of the responses has caused us to reconsider the statements of fact in the report 
nor our concht.sions which ivf? believe compelled by undisputed facts. 

In their responses to your report, the investigation subjects submit legal arguments. For example, 
an assumption by a witness is not admissible evidence; hence the prosecutors at least had a 
non-frivolous argument that the statements of Rocky Williams were not material. 

E. Why did you not consider legal arguments by the subjects? 

F. If you considered their legal arguments and found them to be without merit, please 
explain why they do not have merit or value. 

Answers to Questions E and F: 

fVe did consider the arguments and found them to he unpersiiasive. 

In the case of the failure to disclose (he Brady information provided by Rocky Williams to 
Mr. Goeke ami Mr. Hoitim on Aug. 22. 2008. a brief statement of (he undisputed facts 
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is necessary. 

The prosecutors were well and long aware that Senator Stevens 's primary defense at trial 
would be that he and his wife. Catherine A. Stevens, understood and believed that any 
expenses incurred by VECO dttring the renovation were included in the Christensen 
Builders bills which they paid in full On August 22. 2008. one month before the trial 
began, h4r. E. Sullivan emailed his Polar Pen colleagues, including Mr. Boltini and Mr. 
Goeke. and reminded them that this would be the princi/KiI defense, i. e . , that Catherine A. 
Stevens would likely testify' to that effect and that, in the event she did not testify at trial 
Senator Stevetts '.y lawyers would try to “squeeze " that information out of Mr. Williams 
on cro.';s-examination. Mr. William.s\ a VECO employee and the foreman of the 
renovation w-ho supervised the VECO employees and Christensen Builders, w’us 
interviewed that .tame day by Mr. Bottini and Mr. Goeke in the presence of FBI Agent 
,k}y. lie told them as he had two days previously that, ba.ted on conversations he had with 
Mr. Allen and Senator Stevens in / 999. U wm his understanding that Senator Stevens 
wanted to pay for all of the work done on the cabin, that he routinely reviewed the 
Christensen Builders bills for accuracy and then look them to Mr. Allen far purposes of 
adding to those bills his time. David Anderton s time, and the time of any other VECO 
emplox^e who worked on the renovation. 

Mr. Willianv; 's under.tlanding was not. a.\ counsel argued, a mere assumption; it urn 
based on conversations which he had with Mr. Allen and Senator Stevens and wm 
relevant, admissible and important evidence. The counsel who addre.s.^ed this point in 
re.sponse to the report ignored the underlying facts which formed the basis for Mr. 
Williarm 's understanding. 

.After the interview ended. Mr. Goeke and.^'or Mr. Bottini dictated a two-sentence 302 to 
Agent Joy which contained none of the Brady information that supftorted Senator 
Stevens 's expected defense. In.stead. .Agent Joy was directed to write a 302 that contained 
only tW'O other statements made by Mr. iVilliamx during the interview: that he never told 
Senator Stevens or his wife that VECO expenses were included in the Christensen 
Builders hills and that neither Senator Steven.': nor his wife ever a.sked him if VECO 
e.xpenses were included in those hills. Mr Goeke testified that this 302 was created for 
the pro.secutors ' u.se in questioning Mr. Williams if he testified at trial that, in addition to 
his understanding that the VECO employees ' time added to and included in the 
Christensen Builders bills, he told Senator Stevens andhr his wife that the VECO costs 
were, in fact, included in the Christensen Builders bills. Deposition ofJ. Goeke. Jan 8. 
2010. at 125 . that's the pari that if we heard contrary testimony in the .stand, I 

wanted to make sure there viav some memorial hat ion of it somewhere so that vou could 
*- he could be impeached with his own .statement, "f prosecutor would not logically 
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prepare lo impeach AA witness unless he recognized that the testimony to be 
impeached. that i 'ECO 's costs M‘ere inciuded in the cont?'actor 's hills, vi'fl.v favorable to 
(he defense and harmful to the prosecution. 

daunsel also failed to address the fact that Mr. Bottini s and Mr. Gueke 's failure to 
disclose to Senator Stevens '.v lawyers the Brady/Giglio information about Mr. Allen 's 
alleged subornation of perjury by Ms, Tyree was nor an isolated event. It was part of a 
pattern of nondisclosure of the same information that began a year earlier, in September 
2007, during the trial of Mr. Koll and continued through the trial of Mr. Kohring in 
October 2007. Mr. Goeke and Mr. Marsh were the prosecutors in Kotl and Mr. Bottini 
was the lead prosecutor in Kohring, assisted by Mr. E. Sullivan. 

Your report essentially covers three discrete allegations of prosecutorial misconduct. To cover 
these three allegations, your report consists of more than 500 pages of factual findings, including 
extensive quotations from depositions, emails, and transcripts of court hearings. Ultimately you 
found that the prosecutors had intentionally withheld Bradydnd Giglio material, but they could 
not be prosecuted for contempt of court because the court had not directly ordered them lo 
produce all Brady and Giglio material. The legal analysis part of your report was quite short-less 
than twenty pages. 

G. Why did you \vrile a report tliat went into such laciual detail if it was obvious from the 
start that, given there was no direct order, that there was no crime? 

Answer: 

// was not “obvious fi'om the start that, given there was no direct order, that there W’as no 
crime. “ Eir.st, Judge Sullivan issued a series of clear and unequivocal orders during the 
trial including orders on Oct 2. 2008. which directed the prosecutors to produce to the 
defense imredacied FBI 202s. IRS Memoranda of Interviews and grand Jury testimony, 
and investigation was neces.mry to determine whether those orders had been 
intentionally violated. Second, no responsible investigator would attempt to determine 
whether the elements of a criminal offense had been established by (he subjects ’ conduct 
without first understanding the underlying facts. 

Judge Sullivan ivfl.y also entitled lo know what had transpired behind the scenes during 
the inve.stigation and trial which caused the government lo abandon the prosecution and 
^vhether. and for what reason, any additional Brady/Giglio had been withheld or 
concealed from the defen.se. 
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H. Do you think it was fair to release a report with such factual detail about misconduct but 
that in the end exonerates ihent of a crime? Is it not standard procedure for the 
government not to comment at all in cases in which an indictment is not brought? 

Answer; 

Tha raport vt-av submitted in camera to Judge Sullivan and. pursuant to the Court 's 
Order, copies were provided to DOJ. the attorneys for the subjects and the attorneys for 
Senator Stevem. In re Special Proceedings. Misc. Ao, 09-0198 (EGS). 2011 IJ.S. Disl. 
l£XISJ338i2,*iO~*lI (D.ac. Nov. 21, 2011). The Court further ordered that DOJ file 
a motion by Jan. 6. 2012. identifying cmy documents, sealed pleadings or transcript.^ in 
the report that should be withheld fiom the public and that “any other individual seeking 
to withhold from the public information contained in Mr. Schuelke's Report shall file a 
motion under seal, and, if appropriate, any comments or factual information regarding 
the Report, by no later than January 6. 2012. " Id. at *I2-*J3. 

DOJ filed no objection, Ms. Morris requested public disclosure of the report. Mr. Welch 
did not object to disclosure. Mr. E. Sullivan and attorneys for Mr. Marsh {who died on 
Sept. 26, 2010) moved to , seal the report. Mr. Bottini and Mr. Goeke opposed disclosure, 
and the attorneys for the deceased Senator Stevens urged its release. In re Special 
Proceedings. Misc. No. 09-0198 (EGS). Dkf. No. 73. Memorandum Opinion, at 6~7 & 9 
(unredacted version). 2012 V.S. Di.st. LEXIS 15656. *9-*// t£ */J (redacted version) 
(D.D.C, Feb. 8. 2012). We took no position. 

Afkr a thorough and well-rea.soned analysis. Judge Sullivan concluded in a 55-page 
decision that “the public has a First Amendment right of access ' /(; the report and 
ordered that the report he filed on the court s docket on March 15. 201 1, along with any 
comments nr objections by the subjects in the form of on addendum to the report. Id.. 
Memorandum Opinion, at 53 55. 2012 US. Disi. LEXIS 15656. *70 tfe *72-*?3. Judge 

Sullivan denied Mr. E. Sullivan 's motion for a stay pending appeal on Feb. 27. 2012 and 
the Court of Appeals for the District of Columbia Circuit denied Mr. E. Sullivan ‘s 
emergency motion for a .stay pending appeal on March )4. 2012. Pursuant to Judge 
Sullivan 's Order, the report and the addenda provided by the subjects were publicly filed 
on the court '.v docket on March 15. 2012. 
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In your testimony, you stated that the subjects of your investigation, while not prosecutable for 
contempt of court, were possibly subject to prosecution for other crimes, such as obstruction of 
justice. 


I. Please idenlily any laws, regulations, or code sections under which you believe they could 
be criminally charged. 

Answer: 

As staled in the report "f^vje offer no opinion as to whether a prosecution for 
Obstruction of Justice under JS U.S.C. §1503 might lie against one or more of the subject 
attorneys". Report, at 514. n.78. 

You stated in your report that you had complete cooperation from Senator Stevens' defense 
atlomeys, the firm of Williams & Connolly, including "information, documents, and other 
assistance." 

J. Please describe precisely what that cooperation consisted of. 

Answer: 

At our request. Williams tSc Connolly, the attorneys for Senator Sleven.s, provided us with 
information and documents relating to the investigation, trial and post-trial proceedings, 
including motions, correspondence and trial exhibits. See for example Report, at 103 
("See Letter fivm S. Latcovich. Williams & Connolly, dated Nov. 19, 2009. (o W. Shields. 
Janh, Schnelke & Wechsler (Pursuant to your reque.%1 . . . enclosed please find all Bill 
Allen FD-302.'i produced by the government in [StevensJ. '}: Letter fi-om S. Latcovich. 
dated May 9. 2009. to IV. Shields. ('Pursuant to your reijuest . . . enclosed plca.se (.sic) the 
redacted FD-302s and grand jury transcripts produced by the government on September 
17. 2008. in response to the Court's Order of the previous day. "j)(brackets in original), 
and Report at 152. n. 16 ("See Email fi'om S. Latcovich, WiUiam.s <& Connolly, dated 
March 30. 2010. to W. Shields. Jam's Schuelke dc Wech.sler ('} can confirm that we never 
received a 302 for an interview ofRocky^ Williams that was conducted on 22. 

2008 ami transcribed on Augu.st 23. 2008. ')). " 
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K. Senator Stevens' defense attorney's have been kno^-n to engage in accusations of 

prosecutorial misconduct as part of their trial strategy. How did the defense attorneys' 
strategy in this case alTeci your investigation? 

Answer: 

Not at all 

(7) FBI Whistleblower 

It has been reported in the media that FBI Agent Chad Joy. one of the agents in the Stevens case, 
was the source of allegations of wrongdoing on the Stevens prosecution and acted as a 
whistleblower alerting Judge Sullivan of significant discovery issues in the Stevens case. It was 
also reported that Department of Justice Attorneys told Judge Sullivan that Agent Joy's name 
could be revealed because he did not qualify for FBI Whistleblower status under Department 
policy. Judge Sullivan w'anted to know why the Department refused to grant Agent Joy 
whistleblower status. Ms. Morris informed the court she w'as unaware of the date she learned he 
did not have whistleblower status, but that it was being handled by the Inspector General and the 
Department Office of Professional Responsibility. Ultimately, Judge Sullivan asked Welch and 
Morris for a signed declaration from then-Atlomcy General Mukasey outlining the timeline for 
Agent Joy's whistleblower complaint. 

A. During tlie course of your investigations, did you discuss Agent Joy's whistleblow er 
complaint with any of the witnesses you inter\ iewed? If so. what did you learn? 

Answ’cr: 


Agent Joy complained primarily of violations of FBI policies, rules and procedures hyiiis 
colleague. FBI Agent Mary Beth Kepner. the lead ca.^e agent in the Polar Pen 
investigation, e.g.. mishandling .sources and evidence, accepting things of value from her 
sources and violating grand Jury .secrecy rules. These complaints were outside our 
mandate which was limited to an investigation of the conduct of the six pro.secutor.s. 

Agent Joy also alleged in his complaint that Mr. Marsh "inappropriately created scheme 
to relocate prosecution witness [Rocky Williams] that also subpoenaed hy defense 
during trial" and that be "attempted to conceal Jhmi dej'eme counsel an FD-302 
discovered that had exculpatory information during trial that had not previously been 
provided to the defense Joy Complaint. 10 1 £ //. 
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IVe mve.MigaU'd ihese alle^aiiom and determined that Mr. iViiliams had provided 
significant Brady information to Mr. Botlini and Mr. Goeke during pre-trial interviews 
which was never dischsed to the defense, that Mr. Williams ‘s health was poor and 
deteriorating while he was in Washington. D C. for pre-trial preparation, and that on the 
day opening .statements were delivered in the trial of Senator Stevens, the prosecutors 
sent him home to Ala.ska for medical attention without notifying the defense or the Court, 
(hough he vr as under subpoena by the defense at the time. 

The FBI 302 identified in Agent Joy 's complaint was the report of an interview of Mr. 
Allen by Agent Flula and Agent Kepner on Feb. 28. 2007 (the- "Plufa 302'% which had 
been provided to the defense, in redacted form, prior to trial, tm Sept. 1 7, 2008. pursuant 
to a discovery order i.s.sued by Judge Sullivan. On Sept. 30. 2008, Mr. Bolt ini began his 
direct examination of .Mr. Allen which continued through Oct. I when the trial rece.^sed 
for the day. shortly after Mr. Allen ‘s testimony that Bob Persons told him that " Ted is 
just covering his ass " by asking for bills. That evening the prosecutors discovered that 
exculpatory information had been redacted jrom the version of the Pluta 302 that had 
been provided to the defense. After .several hours of deliberations by the six prosecutors 
about whether they were obliged to dischsed that Brady information. sMr Welch ordered 
its disclosure, and a less redacted version of that 302 containing the previously redacted 
Brady information M'av provided to Williams Connolly .shortly before midnight. 

The next day, the defense filed an Emergency Motion To Dismiss Indictment Or For A 
Mistrial Due To Government s Continuing Brady Violations and. after lengthy argument 
on the motion on Oct. 2. Judge Sullivan ordered the prosecutors “ forthwith" to provide 
the defense with imredacied copies of all FBI 302s, all IKS Memoranda of Interviews, 
and the tp'cindjwy testimony of all of the government s witne.s.ses. Judge Sullivan 
recessed the (rial until those documents were dischsed to the defense and Mr. Allen did 
not rehirn to the stand until Oct. 6 when bis direct examination concluded and his cro.ss 
examination began. 

B. Are you aware of the reasons the Department denied Agent Joy's whistiebiow^cr 
complaint? Ifso. please describe what you learned. 

Answer; 


/ am not aware of the reasons. 
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C. Do you believe that Agent Joy's disclosures to the court were beneficial to uncovering the 
truth about the Stevens prosecution? 

Answer: 

Yes. A}'en{ s Joy s disdosure.K were crUkalfy important and msfrwnenial The disclosure 
of Agent Joy ’s complaml to the Court and to IViUiams d Connolly precipitated a series of 
post-trial discovery motions and hearing which led ultimately to the appointment in 
February 2009 of a new team of prosecutors. The new prosecutors. Paul M O'Brien 
(Chief Narcotic and Dangerou.% Drug Section). David L. Jaffe (Deputy Chief Domestic 
Security Section) and William J. Stuckwisch (Senior Trial Attorney. Fraud Section) 
quickly discovered some of the Brady/Giglio information which had been withheld from 
the defense. 'They discovered emails exchanged among Mr. Bottini. Mr. Goeke. Mr. 

Marsh and Mr. E. Sullivan during their April 15. 2008-intennew of Mr. Allen about the 
Torricelli notes which had been provided to them by Williams d Connolly on April 8. 

2008. That discovery in turn led them to Mr. E. Sullivan s and Mr. Goeke 's handwritten 
notes of that interview which reflected that Mr. Allen told the prosecutors on that 
occasion that he did not recall speaking to Mr. Persons about the Torricelli notes. Their 
notes, and the later discovered notes o f Mr. Bottini. constituted significant Brady/Giglio 
information which directly contradicted Mr. Allen 's dramatic trial testimony that Mr. 
Persons told him that "Ted is Just covering his a.ss" by a.skingfrr bills and which should 
have been dkchmd to Williams d Connolly before the trial. The pro.'iecutors ‘ failure to 
disclose this informal ion led directly to DOJ's motion to dismiss the indictment with 
prejudice, which Judge Sullivan promptly granted. 

D. If agents are prohibited from obtaining whistleblower status for reporting significant 
investigative and prosecutorial misconduct to federal judges, doesn't that create a 
disincentive for agents to come forward and provide information to federal judges that 
may be embarrassing to supervisors or attorneys conducting criminal prosecutions? 

Answer: 

My understanding is that FBI agents are entitled to whistleblower protection. See Code 
of Federal Regulations. Title 28. Chapter J (Department of Justice). Farr 27. 
Whistleblower Protection for Federal Bureau of Investigation Employees (28 C.F.R. § 
27.1, etseq.). 
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E. Do you believe FBI agents who come Ibrw'ard and rejwrt wrongdoing to federal judges 
should be afforded w histleblower protections? If not, why not? 

Answer: 

>V.v. 
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Questions from Senator Orrin G. Hatch and Answers 

1 . On 3/1 5/12, Senator Murkowski introduced the Fairness in Disclosure of Evidence Act of 
20 1 2 (S. 2 1 97). In your opinion, if enacted as written, would this bill have prevented the 
misconduct of the prosecutors in this case? If not, why not? 

Answer: 

A federal siaiute mandaling disclosure of informalion favorable lo the defense by a 
certain deadline after indictment might have caused the prosecutors to give mare 
attention than was given to their lirady/Giglio obligations in Stevens and/or might have 
caused them or their supervisors lo delay filing the indictment until they were sure that 
all required disclosures could be made by the deadline. 

A specific statutory obligation might have deterred the intentional non-disclosures which 
we found to have occurred. 

2. Despite significant evidence that the prosecution's star witness. Bill Allen, engaged in a 
sexual relationship with a minor, the Department of Justice has refused to prosecute him. 
Do you have any insight as to why the prosecution wasn’t pursued? 

Answer: 

I have no insight regarding the reason or reasons for DOJ 's declination. 

.3. The FBI Agents in this case prepared 55 FBI 302s of the government's intendews of Bill 
Allen from August 30, 2006 to September 9, 2008. However, there were interviews of 
Bill Allen which produced significant cxculpator>' information that were not 
memorialized in an FBI 302. In addition, there were several interview's of Rocky 
Williams which produced significant exculpaioiy' evidence that were not memorialized in 
an FBI 302. Much of the focus has been on the subsequent discipline and investigation of 
the prosecuting attorneys in this case. To your knowledge has the FBI case agent been 
disciplined Ibr her actions in this ca,se? 

An.swcr: 

Not to my knowledge. As i stated in response to a question by Senator Grassley. we 
understand that the matter remains under review by the Department of, Justice. 
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Questions from Senator Michael S. Lee and Answers 

1 . In your report you state that Brat/y infonnation passed through the hands ol'many people 
in the oHice while prosecutors decided what Information should be disclosed. During the 
hearing, you reiterated that Joseph W. Bottini and James A. Gocke proposed disclosing 
some of the Brady infonnation to the defense, but in the end, none of it was disclosed. 
Which member of the prosecution made the final decision on what should and should not 
be disclosed on the final dvalts of the iw'o Brady letiere submitted? 

Answer: 

Mr, Welch made ihe final decision during a meeting on Sept. S, 200S with Ms. Morris, 
Mr. Marsh and Mr. E. Sullivan. Based on in formation previously provided to him by Mr. 
Marsh, Mr. Bottini and Mr. Goeke. Mr. Welch believed at that time that there was no 
evidence sitpporting the allegation that Mr. Alien suborned perjury by Ms. Tyree. During 
that meeting, he instructed Mr. Marsh to disclo.se all information in the government ’s 
po.wse.s.sion an the issue. He beim'ed that the next to last paragraph in the .summary 
Brady letter .sent to Williams Connolly on Sept. 9, 2008 did that until on or about Oct. 
15. 200S. when he first read Agent Eckstein 's 302 of his and AUSA Russo ’.s interview of 
Ms. Tyree on July 22, 200-1. which reported that: 

TYREE had sex with BILL ALLEN when she 15 years old. TYREE 

previously .signed a swam affidavit claiming .she did not have sex with ALLEN. 
TYREE wav given the affidavit by ALLEN’s attorney, and she signed it a! 
ALLEN*s request. TYREE provided fahe information on the affidavit became she 
cared for ALLEN and did not want him to get into trouble with (he law. 

FBI SA John Eckstein s 302 ofinienuew ofB. Tyree, dated Oct. 28, 2004, at J. 

Mr. Welch .sent a copy of the Anchorage Police Department s file on Mr. Allen, which 
included a copy of Agent Eckstein 's 302. to Williams <& Connolly the same day. 

2. You concluded that significant Brady/Giglio information was intentionally withheld from 
Senator Stevens’ attorneys. You .stated that Joseph W. Bottini and James A. Gocke 
withheld and concealed significant exculpatory' information obtained from Robert 
Williams and impeachment information regarding Bill Allen, and that James A. Bottini 
failed to correct materially false testimony given by Bill Allen. 

a. Why Nvere these two gentlemen the only ones found to be at fault for the Brady 
violations when others were aware of the infonnation? 
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Answer: 

Our invesfigatior} revealed fhal neither Ms. Morris nor Mr. Welch was aware of the 
Brady/Gigiio information contained in Agent Eckstein s 302 or provided by Rocky 
Williams during his pre-trial infeniew.s with Mr. Botiini and Mr. Gueke in August and 
September 2008, that Mr. E Sullivan, given his junior status, made no decisions on 
Brady/Gigiio disclosures and deferred to his much more experienced colleague.^ and 
supervisors. Mr. Marsh died on September 26. 2010 and our report contains no 
conclusions regarding his conduct and intent. 

Mr. Bottini and Mr. Goeke were aware of the Brady/Gigiio impeachment information 
about Mr. Allen that wa.s contained in Agent Eckstein ‘s 302 and other Department of 
Justice documents since 2007 when Mr. Bottini tried the case against Mr. Kohring and 
when Mr. Goeke tried Mr. Kott. In each case, they withheld and concealed (hal 
information from the defense attorneys and from the Court during sealed hearings that 
were held in each ca.se. 

Mr. Goeke and Mr. Bottini also interviewed Rocky Williams in August and September 
2008 and he repeatedly fold them that he understood and believed, based on 
conversations that he had had with Mr. Allen and Senator Srevem. that the costs of 
VECO i work on Senator Stevens 's home were included in the bills of Christensen 
Builders which were sent to. and paid in full by. the .senator and his wife. And they were 
also aware since 2007. and specifically reminded on August 22. 2008 in an email .sent to 
them by .Mr. E. Sullivan, that Senator Stevens 's principal defense at trial would be that he 
and his wife unde7‘.stood and believed that the VECO expenses were included in the 
Christensen Builders bills for the renovation and that his defense attorneys would “try to 
squeeze this point out ofRocky^ on cro.ss ". After they interviewed Mr. Williams on Aug. 

22. 2008. Mr. Goeke and/or .Mr. Bottini dictated a rwo-.-ientence 302 to Agent Joy which 
omitted the Brady informativn and contained only .statements by Mr. Williams that would 
he useful to them in impeaching Mr Williams at trial in the evtntl the Brady information 
catne out during cross-examination. 

3. When asked what can be done to prevent such mismanagement from happening again, 

you suggest Congress should work to eliminate the materiality requirement in the pretrial 
setting and require the prosecution to disclose any and all information that would be 
considered favorable. 

a. Do you believe the bill proposed by Senator Vlurkowski adequately enforces this 
solution? 
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Answer: 

Le.v. by ils cUminaUim of the materiality standard. 
b. What else can Congress do? 

Answer: 

Require pro.seciitors to discIo.se to a defendant before trial all statements made by 
winwsses during interviews which are contained in FBI 302s (or their equivalent) and in 
investigators ’ handwritten notes by amending the Jencks Act (}H U.S C. § 3500). 

In my view, in the interest of a fair trial, it is simply unacceptable that a cooperating, key 
witness like Bill Allen could he interviewed by agent.'i and prosecutors 53 times over two 
years, and 5.5 memoranda (FBI 302s) of those interviews created, but because he never 
testified in a grand jury, no prior statement of Mr Allen was required by the Jencks Act 
to be di.sclo.sed to the attorneys ftm Senator Stevens. 

To correct this very significant defect. Congress needs to amend the definition of 
"statement " contained in IS U.S.C. § 3300(ej(I&2) by eliminating the requirements that 
the witness 's statement must be "signed or olhenvise adopted or approved hy him ” or "a 
.mh.^taniiaily verbatim recital of an oral statement made by said wiine.ss and recorded 
comemporaneously", and/or by specifically including agents notes and memoranda of 
statements made hy a wilne.^s within the definition of'staiement". 

4. In the hearing, you stated that the prosecutorial misconduct examined in the Stevens case 
is not "representative of whai happens in cases brought by the thousajid-s across this 
coimlry by the Department of Justice." What evidence loads you to this conclusion? 

Answer: 

My opinion, based on my many years of experience as a prosecutor and defense lawyer, 
is that mo.'it prosecutors disclose Brady/diglio information as required. Though the 
Department of Justice has brought much needed attention to this subject through 
improved Brady/Oiglio disclosure policies and training requirements, there is room for 
material improvement. 

Respectfully submitted, 



Henry F. Schuelke III 
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STATEMENT FOR THE RECORD 
OF 

SENATOR LISA MURKOWSKI 
SENATE JUDICIARY COMMITTEE 
MARCH 28, 2012 


Mr. Chairman and Ranking Member Grassley, thank you for bringing the Senate 
Judiciary Committee together this morning to hear the testimony of Mr. Henry Schuelke, the 
special counsel selected by US District Court Judge Emmet Sullivan to investigate allegations of 
prosecutorial misconduct in the trial of the late Senator Ted Stevens and recommend whether 
contempt charges should be brought against certain members of the prosecution team, 

Mr. Schuelke’s report, released to the public on March 15, 2012, chronicles what I 
believe will be recorded by history among the darkest moments in the Justice Department’s 223 
year history. It is important that its conclusions be reviewed and thoroughly considered by 
legislators, policy makers and judges. 

The conclusions of Mr. Schuelke should be considered not because doing so will bring 
justice and closure to my colleague, the late Senator Ted Stevens. Not because it will bring 
closure to Senator Stevens’ family or the people of the State of Alaska who sent him to 
Washington for a record forty years and three days. It is no longer possible to make things right 
for Senator Stevens, his family or those in Alaska who loved and respected him. Senator Stevens 
was a victim of the Justice Department’s determination to obtain a conviction, notwithstanding 
fatal constitutional flaws, eight days before he would stand for re-election for the last time. And 
but for that sinister determination, I believe deep in my heart that Senator Stevens would still be 
among us. 

It bears noting that in a debate but days before that election. Senator Stevens said, “1 have 
not been convicted. I have a case pending against me, and probably the worst case of 
prosecutorial ... misconduct by the prosecutors that is known,, . I think you will find out, I will 
succeed and I'll be found innocent." ' How tragic that Senator Stevens did not live to leam 
precisely the extent of the misconduct. But his prediction, “that it is probably the worst case of 
prosecutorial misconduct., .that is known” seems to have been proven accurate. 

It is too late to do justice to Senator Stevens or the people of Alaska. But we must do 
Justice to the Constitution. The term “government overreach” is frequently uttered in Washington 
and in our home states. We often understand the term to refer to differences regarding the proper 
role of government in the regulation of businesses and our personal lives. 

The conduct of Justice Department prosecutors in the trial of Senator Stevens raises the 
concept of “government overreach” to new heights. For this example of “government overreach” 
threatened not only the good name of a fine individual but also his freedom. 


' Sen. Stevens: Tin innocent and Not Convicted, October 3 i , 2008, viewed at 

http://edition.cnn.eom/2008/POLITICS/10/31/stevens.debate/2iref-mpstoryview (accessed March 28, 2012). 
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The right to a fair trial is a fundamental right under our Constitutional system. As 
construed by the Supreme Court in the seminal cases of Brady and Giglio. this package of rights 
requires federal prosecutors to grant the defense access to exculpatory evidence as well as 
evidence known to the prosecution that tends to undermine the credibility of the prosecution’s 
witnesses. Mr. Schuelke’s investigation proved that the Justice Department’s failure to afford 
these rights to Senator Stevens and his defense team was both widespread and intentional. 

This affront to our Constitutional system is hardly trivial. If a standing United States 
Senator can be treated this way, and the Justice Department can nearly get away with it, just 
think what happens every day to the ordinary citizen - oftentimes a small business person - who 
finds himself or herself trapped in the federal criminal justice system. 

As the members of this committee know, I have been working with a diverse group of 
organizations - the American Bar Association, the American Civil Liberties Union, the US 
Chamber of Commerce and the Constitution Project - on a bill that simplifies the Brady 
obligation so that it is easily understood by the overwhelming majority of federal prosecutors 
who want to fully comply. That bill is S.2197. It is cosponsored by Senators Inouye, Hutchison, 
Begich, Akaka and Enzi, I respectfully ask that the committee schedule this bill for hearing in the 
very near future. 

The Office of Professional Responsibility of the Justice Department is, I understand, in 
the process of finalizing its own prosecutorial misconduct report which may lead to disciplinary 
action. Several weeks ago when the Attorney General was before the Commerce, Justice, 

Science Appropriations Subcommittee, several of my colleagues and 1 asked that this report be 
made public along with the Justice Department’s plan going forward. I would respectfully ask 
this Committee to support us in this effort. 

And finally, I am compelled to call the Committee’s attention to certain allegations 
against the government’s lead witness in the Stevens ease - Bill Allen - which the Justice 
Department chose not to pursue. In August 2010 1 asked the Attorney General why the Justice 
Department declined to prosecute Mr. Allen on charges of transporting a woman across state 
lines for immoral purposes - a Mann Act violation. The victim, in this case, was Paula Roberds, 
a young woman from a Native village in Western Alaska, not the individual mentioned in the 
Schuelke report. Over the objections of investigators from the Anchorage Police Department and 
the FBI and the recommendation of career prosecutors, unknown senior officials in the Justice 
Department refused to allow this case to go to a Grand Jury. When the State of Alaska sought 
permission to prosecute the Mann Act violation itself, the Justice Department refused to let this 
prosecution go forward. 

The pattern of Mr. Allen’s behavior identified in the Schuelke report intensifies my 
search for an answer as to why he was not prosecuted for his activities with respect to Ms. 
Roberds. The Office of Professional Responsibility has accepted my request to initiate an 
independent inquiry into this matter. 1 would ask that the Committee join with me in encouraging 
the Office of Professional Responsibility to conduct a thorough investigation into the Justice 
Department’s thinking here. 
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Let me take this opportunity to thank the Chairman and Ranking Member for scheduling 
this important hearing and express my appreciation for allowing my views to be printed in the 
record. 
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LAW OFFICES 

JANIS, SCHUELKE «Sc WECHSLER 

1728 MASSACHUSETTS AVENUE. N.W. 
WASHiNGTON. O.C. 2003S 


EEKRY r. SCHUELKE, III 

March 29, 2012 


Telephone 
12021 861-oeoo 

hfschusikeBjanisschuelke.corr 


BY ELECTRONIC MAIL 


The Honorable Patrick J. Leahy 
Chairman 

United States Senate Committee on the judiciary 
Washington, D-C. 20510-6275 

Dear Senator Leahy: 

It has been brought to my attention that, in the course of my testimony at yesterday’s 
hearing, I testified that both Ms. Brenda Morris and Mr. William Welch 11 “abdicated” their 
supervisory responsibilities during the prosecution of Senator Stevens. 

As our Report makes clear, according to her own accormt, Ms. Morris did indeed abdicate 
her supervisory responsibilities in an effort to “make myself small” so as not to exacerbate 
morale issues occasioned by her late assignment as the lead trial prosecutor. 

As our Report also makes clear, Mr. Welch effectively removed from the Stevens 
“chain of command” since Ms. Morris was directly supervised by the Office of the Assistant 
Attorney Genera! for the Criminal Division. Moreover, since his deputy, Ms, Morris, was 
otherwise occupied, it fell to Mr. Welch to manage the entirety of the balance of the Public 
Integrity Section docket. As was also made clear in our Report, whenever controversial 
disclosure issues were brought to his attention, Mr. Welch directed that disclosures be made. 

In short, my use of the word “abdicate” with respect to Mr. Welch was inadvertent and 
incorrect. 

I request that this letter be included in the record of yesterday's proceedings. 

With best regards. 


Sincerely, 



Henry F. Schuelke, III 


HFS:jkb 
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BEIJING 
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CENTURY CITY 
HONG KONG 
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NEWPORT BEACH 


1625 Eye Street, NW 
Washington, D.C. 20006-^001 

TELEPHONE (202) 385-5300 
FACSIMILE (202) 583-5414 
wwvv.omm.com 


NEW YORK 
SAN FRANCISCO 
SHANGHAI 
SILICON VALLEY 
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March 15,2012 

BY HAND DELIVERY 

The Honorable Eric H. Holder, Jr. 

Attorney General of the United States 
United States Department of Justice 
950 Pennsylvania Avenue NW 
Washington, DC 20530 

Re: Comments on the Special Prosecutor’s Revort on the 

Investisation of the Prosecution of Senator Ted Stevens 

Dear Mr. Attorney General: 

We represent Assistant United States Attorney (AUSA) Joseph W. Bottini in connection 
with Special Prosecutor Henry Schuelke’s investigation into potential criminal contempt 
stemming from the government’s prosecution of Senator Ted Stevens. We write because today 
the District Court publicly released the Special Prosecutor’s Report. 

As you know, since April 2009 the Special Prosecutor has been investigating allegations 
of prosecutorial misconduct by AUSA Bottini and five other prosecutors. On November 21 , 
2011, Judge Emmet G. Sullivan issued an order announcing that the Special Prosecutor' had 
submitted to the Court a report of his investigation concluding that the government’s prosecution 
of Senator Stevens was “permeated by the systematic concealment of significant exculpatory 
evidence.” Nov. 21, 201 1 Order^ at 3 (quoting Report at 1). The subjects of the investigation 
were given no notice of the Report’s findings and no opportimity to review or comment on its 
findings before the Court’s announcement. In a subsequent order issued two months later. Judge 


' Mr. Schuelke conducted his investigation with the assistance of his colleague William Shields, 
and this letter addresses the work of both attorneys. Unless otherwise noted, we will refer to themjointly 
throughout this letter as the “Special Prosecutor” for ease of understanding. 

^ The Clerk for the U.S. District Court for the District of Columbia assigned separate case 
numbers for the government’s prosecution {United Stales v. Stevens, 08-cr-23 1 -EGS) and for the Special 
Prosecutor’s investigation (In re Special Proceedings, 09"mc-198-EGS). Aside from the Court’s Orders 
of November 21, 2011 and February 8, 2012, which were entered on the miscellaneous docket, the 
remainder of the court documents cited herein were entered on the Stevens docket. 


WRITER'S DIRECT DIAL 

(202) 385-5”^ 


WRITER'S E-MAIL ADDRESS 

k'vainstcin<l!'*oti*iii.com 
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Sullivan permitted the subjects of this investigation to submit written comments or objections to 
be filed as attachments to the Report when it is made publicly available. Feb. 8, 2012 Order at 1. 

We considered submitting complete written comments and objections to be attached to 
the Special Prosecutor’s Report. Given the Court’s November 21, 201 1, announcement, 
however, it was apparent that any input by AUSA Bottini would have absolutely no impact on 
the content or fairness of the completed Report. As such, we saw no value in submitting 
comments or objections that would not be considered by the Special Prosecutor or the Court. 

We do, however, see great value in explaining AUSA Bottini’s view of the Special 
Prosecutor’s findings to you, the leader of the Department that has been his professional home 
for 27 years. AUSA Bottini truly loves the Justice Department, and has devoted his career to 
serving the Department and its mission. He is very concerned that you and his Department 
colleagues might accept the Special Prosecutor’s findings and believe that he intentionally 
subverted justice in the Stevens case. We send you this letter to explain why those findings are 
wrong and why AUSA Bottini would never consider committing the crimes alleged in the 
Special Prosecutor’s Report. 

Our objection to the Special Prosecutor’s findings is very simple. We take no issue with 
the finding that the investigation and prosecution of Senator Stevens were marked by mistakes, 
miscalculations, and oversights that led to a series of discovery violations, AUSA Bottini 
acknowledges that he played a role in those violations, and he will always live with a profound 
sense of personal and professional regret for the effect they had on the Stevens trial and on the 
reputation of the Justice Department, However, we do take issue — very strong issue — with the 
finding that these missteps were intentional and were something more than simple human errors 
on the part of an AUSA who was working under extremely difficult circumstances. That finding 
of intentional misconduct is completely unsupported by the evidence, and is the product of an 
investigative process that was marked by selective fact-finding and faulty legal analysis. 

We have the utmost respect for the Special Prosecutor’s efforts and intentions in this 
case. He faced the enormous challenge of examining the subjects’ conduct over literally 
thousands of hours of investigative and prosecutorial activity and drawing conclusions about 
their actions and intent based on a complicated and diffused factual record. This was a 
monumental task, and he deserves our gratitude for accepting the task and working so diligently 
to complete it. 

While the Special Prosecutor’s diligence has been impressive, it is clear that his 
investigation fell prey to the narrowing of perspective and target-fixation that can affect 
prosecutorial analysis and judgment in a high-profile case.^ As a result, the investigation 


’ Every prosecutor — and especially one investigating a high-profile matter — must resist the 
temptation to eonduct his or her investigation as an effort to “build a case” against the subject rather than 
as an effort to find the truth, no matter whether that tmth is incriminating or exculpatory. Resisting that 


footnote continued on next page 
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produced a flawed and unsupported set of findings that unfairly accused a very honorable man of 
intentionally trying to subvert justice. 

The balance of this letter shows why and how the Report’s allegation of intentional 
mLsconduct against AUSA Bottini is dead wrong. It does not attempt to entirely restate the 
factual and legal arguments contained in our April 2010 submission to the Special Prosecutor, 
which is appended to this letter. This letter focuses instead on isolating, identifying, and 
explaining the significance of each of the critical flaws in the Special Prosecutor’s investigation 
and Report. Those flaws include, for example, the following: 

• The Report does not meaningfully consider the conditions and circumstances of the 
Stevens prosecution. The Report ignores the circumstances — such as the extremely 
compressed pretrial schedule and the dysfunctional management of the prosecution team 
— that help to explain how any missteps were more likely the product of mistake than 
calculation. Cf. Strickland v. Washington, 466 U.S. 668, 689 (1984) (“A fair assessment 
of attorney performance requires that every effort be made to eliminate the distorting 
effects of hindsight, to reconstruct the circumstances of counsel’s challenged conduct, 
and to evaluate the conduct from counsel’s perspective at the time.”). 

• The Report ignores mitigating evidence, including evidence of AUSA Bottini’s 
indisputably good character. We provided the Special Prosecutor with multiple letters 
of reference, which praise AUSA Bottini as “ethical,” “honest,” “honorable,” and “a man 
of high moral character,” and “one of the very best human beings I have ever had the 


temptation is a constant struggle among the ranks of professional prosecutors, and, indeed, many features 
of a federal prosecutor’s office — such as supervisory scrutiny of charging decisions, indictment review 
sessions, and Department of Justice guidelines stating that a prosecution should only be initiated if the 
government believes the subject “will probably will be found guilty by an unbiased trier of fact,” see 
United States Attorney’s Manual § 9-27.220 (Grounds for Commencing or Declining Prosecution) — are 
in place specifically to protect the criminal process from the effects of target-fixation. In fact, the lack of 
such protections is one of the primary critiques against the use of special prosecutors in the first place. 

5ee Joseph S. Hall et al.. Independent Counsel Investigations, 36 Am. Crim. L. Rev. 809, 827 (1999) 
(noting that many investigations led by special prosecutors “have been criticized for . . . the zeal with 
which independent counsels pursued their target”); Julie O’Sullivan, The Independent Counsel Statute: 
Bad Law, Bad Policy, 33 Am. Crim, L. Rev. 463, 489 (1996) (criticizing special prosecutors’ tendency to 
“‘selectively’ target a person, set out to see if he or she ever did anything criminal in relation to a vaguely 
worded mandate, and then publish any results of this inquiry”); Gerald Lynch & Philip Howard, Special 
Prosecutors: What 's the Point?, Wash. Post, May 28, 1995 (“The special prosecutor has . . . only one 
investigation to pursue, and the unnatural intensity skews the decision [of whether to prosecute]. The 
smallest infraction can take on a life of its own.”); Amici Curiae Brief of Edward H. Levi, Griffin B. Bell, 
& William French Smith at 1 1, Morrison v, Olson, 487 U.S. 654 (1988), No. 87-1279, 1988 WL 1031601 
(explaining that a special prosecutor’s unique position “heighten[s] ... all of the occupational hazards of 
the dedicated prosecutor]:] the danger of too narrow a focus, of the loss of perspective, of preoccupation 
with the pursuit of one alleged suspect to the exclusion of other interests”). 
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pleasure of knowing,” Much of the praise comes from members of Alaska’s defense bar, 
whose clients AUSA Bottini prosecuted and who insist that “I know 1 can trust him 
absolutely.” These character references bear heavily on an assessment of AUSA 
Bottini’s credibility and intent, yet the Report does not consider them. 

• The Report omits exculpatory and mitigating evidence. The Report omits mention of 
many relevant facts and circumstances that undercut the Report’s findings. 

• The Report omits adverse legal authority. Even though we provided the Special 
Prosecutor with citations to caselaw favorable to AUSA Bottini’s positions on numerous 
issues, the Report makes no mention of legal authority that cuts against its findings. 

• The Special Prosecutor does not and cannot prove the central element of criminal 
contempt. Criminal contempt requires proof than an attorney intentionally violated a 
court order; were it otherwise, negligence and even routine mistakes would be 
transformed into criminal conduct. Yet the Report, after spending some 500 pages 
recounting the facts of the investigation, devotes fewer than 6 pages to applying the law 
of contempt to those facts and offers virtually no legal analysis to support its contention 
that AUSA Bottini’s conduct was intentional. 

SUMMARY OF POINTS 

This letter makes the following points: 

I. BACKGROUND 5 

II. THE SPECIAL PROSECUTOR’ S INVESTIGATION 8 

III. THE SPECIAL PROSECUTOR’S REPORT 10 

A. The Failure to Consider Explanatory Circumstances 10 

1 . The Dysfunctional Management of the Prosecution 1 1 

2. Uncoordinated Division of Responsibilities 12 

3. The Dramatically Compressed Preparation Time 1 4 

4. The Confrontational Defense Strategy 15 

B. The Failure to Consider Mitigating Circumstances 16 

1. Evidence of AUSA Bottini’s Exemplary Character 16 

2. Evidence of AUSA Bottini’s Motive 17 

3. AUSA Bottini’s Good-Faith Actions During the Stevens Prosecution 19 

C. The Failure to Consider AUSA Bottini’s 48-Page Submission 22 

D. The Failure to Accurately Recite Certain Critical Facts 22 

1 . The Report’s assertion that Williams’ time was “supposed” to be added to the bills .. 23 

2. The Report’s assertion that AUSA Bottini used false testimony from Bill Allen 

during his closing argument 24 

3. The Report’s assertion that AUSA Bottini “assisted” in drafting the inaccurate 

paragraph in the September 9 Brady letter 25 

E. The Failure to Cite Exculpatory Facts 26 
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F, The Failure to Cite Legal Authority Adverse to the Special Prosecutor’s Positions 28 

1 . Legal authority indicating that Brady did not require the disclosure of Williams’ 

assumptions 28 

2. Legal authority directing that claims under Napue v. Illinois must be considered 

in context 30 

G, The Failure to Cite the Applicable Legal Standard 31 

H, The Failure to Follow the Applicable Legal Standard in the Analysis of 

AUSA Bottini’s Culpability 32 

1 . The Rocky Williams Statements 32 

2. The Bambi Tyree Information 34 

3. Bill Allen’s Testimony 35 

I, The Failure to Afford the Subjects the Opportunity to Review and Comment 

on the Report Before Finalizing and Submitting It to the Court 36 

IV. THE SPECIAL PROSECUTOR’S RECOMMENDATION TO THE COURT 37 

V. THE COURT’S ANNOUNCEMENT OF INTENTIONAL MISCONDUCT FINDINGS, 38 

VI. CONCLUSION 40 


1. BACKGROUND 

The government indicted Senator Stevens on July 29, 2008. Two days later, the parties 
and the Court agreed to start trial less than two months later, on September 22 — a dramatically 
truncated pretrial period for a complicated white-collar case. AUSA Bottini and his colleagues 
spent each of the next 53 days (including weekends) preparing for the trial. 

Once trial began, the government committed a series of discovery errors, beginning with 
their mistaken use of a data-summary exhibit whose underlying figures were directly 
contradicted by infomtation from two government witnesses and continuing with their belated 
disclosure of an exculpatory report of an interview with government wimess Bill Allen. The 
prosecution team acknowledged the mistakes, represented to the Court that they were 
unintentional, and disclosed the mistakenly withheld evidence each and every time they learned 
of it. 


The defense team complained early and often that the discovery errors were intentional. 
See, e.g.. Mot. to Dismiss the Indictment Due to the Government’s Intentional and Repeated 
Misconduct (Doc. No. 130) at 1 (Oct. 5, 2008) (“Until today, defense counsel have refrained 
from alleging intentional misconduct by the government. We can no longer do so in good 
conscience. . . . The evidence is compelling that the government’s misconduct was intentional,’’). 
The senator’s attorneys would eventually send multiple letters to the Attorney General, arguing 
that the prosecutors lied, maliciously elicited bombshell testimony known to be false, fabricated 
Allen’s testimony, suborned perjury, procured false testimony, sent a wimess back to Alaska to 
prevent the defense from uncovering evidence, and obstructed the defense’s access to another 
witness. See generally Letter from Brendan Sullivan, Williams & Connolly, to Attorney General 
Michael Mukasey (Oct. 28, 2008); Letter from Brendan Sullivan, Williams & Connolly, to 
Attorney General Eric Holder (Apr. 28, 2009). The senator’s attorneys continued their drumbeat 
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of criticism in the press long after the trial concluded, characterizing the prosecution team as 
“hell-bent on ignoring the Constitution and willing to present false evidence” and alleging that 
the prosecutors “intentionally hid . , . and created false evidence.” Press Release, Brendan V. 
Sullivan & Robert M. Cary (Apr. 1, 2009) at 1-2.'* 

Judge Sullivan initially rejected the defense team’s allegations of misconduct, but 
eventually began voicing the opinion that the prosecutors had engaged in intentional misconduct. 
See, e.g.. Trial Tr. (Oct. 2, 2008 pm) at 10 (“It strikes me that [the belated disclosure of a Bill 
Allen 302] was probably intentional. 1 know I’m getting out there on a limb by saying that. I 
find it unbelievable that this was just an error.”); id. at 28 (Judge Sullivan complains about 
redacted 302s produced by the government, insisting that “someone made a conscious effort to 
shade that information and keep defense counsel from learning of if’); id. at 29 (“How does the 
Court have any confidence that the Public Integrity Section has integrity?”). Following the lead 
of the Court and defense counsel, the press drew many of the same conclusions. See, e.g., Mike 
Scarcella, Williams & Connolly Wants to Put Lawyer on Witness Stand, Blog of Legal Times, 
Oct. 9, 2008 (“Judge Sullivan admonished Public Integrity Lawyers yesterday and last week for, 
among other things, intentionally presenting false evidence and withholding discovery 
materials.”). 

After securing a conviction at trial, the government moved to dismiss the indictment 
against Senator Stevens with prejudice on April 1 , 2009. Judge Sullivan convened a hearing and 
announced his appointment of the Special Prosecutor, a well -respected criminal defense attorney. 
Judge Sullivan made clear that his decision to appoint the Special Prosecutor was motivated by 
his unwillingness to rely on the Justice Department’s Office of Professional Responsibility 
(OPR), whose own investigation was proceeding too slowly.^ See Trial Tr. (Apr. 7, 2009) at 45 
(Judge Sullivan stated that, since OPR’s investigation began six months earlier, “the silence has 
been deafening”). While Judge Sullivan took pains to state for the record that he “ha[d] not, by 
any means, prejudged these attorneys or their culpability,” he stated that their conduct had been 
“shocking and disturbing,” faulted them for “making false representations,” and announced that, 
“[i]n nearly 25 years on the bench, I’ve never seen anything approaching the mishandling and 
misconduct that I’ve seen in this case.” Id. at 3-5, 47. 

Notwithstanding AUSA Bottini’s understandable concern that his culpability had been 
prejudged, he immediately had me contact the Special Prosecutor to emphasize his willingness to 
cooperate fully in every aspect of this investigation. He has completely cooperated with the 
investigation from its inception, authorizing me to conduct two lengthy attorney proffers with the 
Special Prosecutor; sitting through eighteen hours of deposition; abiding by the confidentiality 


Available at http://media.npr.org/documents/2009/apr/stevens_ attomeys.pdf. 

® Ironically, OPR completed its investigation before the Special Prosecutor did — even though 
OPR, unlike the Special Prosecutor, devoted additional time for the subjects to comment on its draft 
report and to revise its report in light of those comments. 
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agreements demanded by the Department, the Special Prosecutor, and the Court; and continuing 
to serve the ends of justice as a federal prosecutor without making a single public statement to 
defend his reputation (despite constant public maligning). 

The Special Prosecutor’s investigation into AUSA Bottini's conduct focused on three 
alleged instances of misconduct. To provide context for the following discussion, we will 
summarize each allegation at this point: 

1 . The government’s failure to disclose allegations that government witness 
Bill Allen may have suborned perjury related to his sexual misconduct. 

Bill Allen, the owner of VECO Corporation, arranged for his company to provide free 
construction services to Senator Stevens and served as the government’s chief witness at trial. 
Every member of the prosecution team knew of allegations that Allen had asked a woman named 
Bambi Tyree to sign an affidavit falsely exonerating him of sexual misconduct with her while 
she was a minor. Because the allegations cast doubt on Allen’s credibility, AUSA Bottini 
repeatedly pressed Public Integrity Section (PIN) management to disclose them to the defense, 
taking the issue to his superiors at PIN and within the United States Attorney’s Office and urging 
disclosure even after his ultimate supervisor on the investigation, PIN Chief Welch, admonished 
him to cease and desist. The government ultimately disclosed the substance of the allegations in 
its Brady letter to the defense, but the letter, which was drafted by PIN attorneys under PIN 
supervision, contained a substantial inaccuracy: it stated that “no evidence” existed to support the 
allegation, even though three pieees of evidence did exist. PIN attorney Nick Marsh drafted this 
language in the letter, following a meeting on the topic with Mr. Sullivan, Ms. Morris, and Mr. 
Welch. AUSA Bottini was not involved in drafting the letter. While he acknowledges, and the 
record fully supports, that he “skimmed” the letter after Mr. Marsh completed it, he did not do so 
for purposes of approving or agreeing with the substance, and in the course of his cursory review 
he did not notice the “no evidence” reference. 

The Report nonetheless concludes that AUSA Bottini — but not Mr. Sullivan, Ms. Morris, 
or Mr. Welch — intentionally withheld this allegation about Allen’s attempted subornation of 
peijury. 


2. AUSA Bottini’s failure to disclose the assumption by Rocky Williams, a 
government witness who worked on the renovation of Senator Stevens’ 
home, that the senator would be billed for his work on the house. 

Rocky Williams, a VECO foreman who oversaw the company’s renovations of Senator 
Stevens’ residence, told prosecutors he assumed that VECO’s expenses were added to the 
invoices submitted by Christensen Builders — a VECO subcontractor whose bills Senator Stevens 
paid — and that the combined bills were forwarded to Senator Stevens for payment. Williams 
made this assumption because Senator Stevens had previously told him that he (the senator) 
wanted to “pay for everything” and because Williams did not think that Allen, his employer and 
the senator’s friend, would be so “stupid” as to not charge the senator when there was public 
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scrutiny on the project. Williams’ erroneous assumption echoed an anticipated defense theory: 
that Senator Stevens and his wife believed they had paid any outstanding VECO liabilities when 
they paid the Christensen Builders bills. The Special Prosecutor’s Report concluded that AUSA 
Bottini’s decision not to disclose Williams’ assumption to the defense was intentional criminal 
conduct. 


3. AUSA Bottini’s failure to clarify Bill Allen’s trial testimony. 

In 2002, Senator Stevens sent a handwritten note to Allen, cautioning him to “remember 
Torricelli” (a New Jersey senator then embroiled in ethics charges) and reminding him to send 
the senator a bill. The defense pointed to the “Torricelli Note” as evidence that Senator Stevens 
wanted to pay for the renovations VECO performed on his home. Allen undercut that defense 
argument when he testified at trial that the senator’s close friend and sometimes business partner 
Bob Persons told Allen that the senator was just “covering his ass” when he wrote the note. 
Convinced that Allen must have fabricated the incriminating statement, defense counsel 
attempted during cross-examination to elicit that Allen had only “just recently” told prosecutors 
about the “covering his ass” statement for the first time (which was, in fact, the case) so as to 
establish that Allen had fabricated the statement, six years after the fact. Allen, who suffers from 
cognitive difficulties, initially misunderstood the question as a suggestion that he had “just 
recently” discussed the Torricelli Note with Persons. Allen ultimately gave a series of disjointed 
and internally inconsistent answers, which the Special Prosecutor interprets as a false denial that 
he had in fact “recently” told the prosecutors about the “covering his ass” statement for the first 
time. 


Concluding that it was clear to all in the courtroom that Bill Allen was simply confused, 
AUSA Bottini opted not to try to clarify that point in his re-direct examination. The Special 
Prosecutor’s Report concludes that that decision was an effort to seed the record with false 
testimony and was therefore the basis for a criminal contempt charge. 

* * * 

For the next two years, the Special Prosecutor undertook a process of investigation and 
analysis that produced his finding that AUSA Bottini “intentionally withheld and concealed 
significant exculpatory [and impeachment] information.” Report at 28. It is evident that the 
process suffered from the outset from a number of specific flaws that significantly undermined 
its fairness and credibility. It is critical that you, AUSA Bottini’s colleagues at the Justice 
Department, and the American public understand each of these flaws when you assess the 
legitimacy of this process and the validity of the Report’s findings against AUSA Bottini. The 
balance of this letter will discuss each of those flaws and explain their impact on the fairness of 
the Special Prosecutor’s judgment against AUSA Bottini. 

II. THE SPECIAL PROSECUTOR’S INVESTIGATION 

The Court directed the Special Prosecutor to conduct a probing investigation into whether 
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crimes had been committed by the prosecution team. Like any criminal investigation, this was a 
serious undertaking that required a searching look at the facts and the individuals involved. By 
their nature, criminal investigations often require energetic probing and strong measures to 
reveal the truth. Even by criminal investigation standards, however, this was a particularly 
aggressive and accusatory process. 

That aggressiveness was noticeably apparent in the Special Prosecutor’s two-day, 
eighteen-hour interview of AUSA Bottini.* Although he volunteered to be interviewed, the 
Special Prosecutor did not conduct the deposition like an interview, but rather like the cross- 
examination of an opposing party. During the course of the deposition, Mr. Schuelke and Mr. 
Shields asked over 170 leading questions that posited their version of the facts and concluded 
with “correct?” or “right?” — the quintessential cross-examiners’ line. They lobbed compound 
questions;’ cut AUSA Bottini off mid-answer;® and asked “gotcha” questions.’ They also 
presented AUSA Bottini with unfamiliar documents and demanded immediate answers about 


® AUSA Bottini voluntarily agreed to be interviewed or deposed by both the Special Prosecutor 
and OPR, who then shared materials with one another. We cite the respective transcripts as “S.P. Tr.” 
and “OPR Tr.” The transcripts from the Stevens trial and related hearings are cited as “Trial Tr.,” with a 
reference to the date and whether it was an “am” or “pm” session. 

’ See, e.g., S.P, Tr, at 5 1 2 ("Q: When you say ‘forever,’ meaning meeting after meeting after 
meeting? How [many] meetings about would you say it took? Were all of them until September 14th?”). 

* See, e.g., S.P. Tr. at 629 (“Q: . . . Now [Allen] didn’t mean when he heard that testimony, it had 
just been three weeks earlier? A: But he also says - Q: Or does that - can you answer my question? 
MR. WAINSTEIN: Let Joe [Bottini] answer your first question. Let him answer your question. He was 
going to the answer.”). According to the notations in the transcript (“-”), more than 200 times the 
Special Prosecutor did not let AUSA Bottini completely finish his thought. 

’ For example, AUSA Bottini testified at the deposition that he was not aware of any sense of 
alarm or urgency after defense counsel provided in discovery a hand-written note (the “Torricelli Note”) 
in which Senator Stevens professes a desire to pay for the improvements to his house. The Special 
Prosecutor possessed an email that AUSA Bottini had never seen, in which Agent Kepner appeared to 
express urgency to the PIN attorneys about contacting Bill Allen on April 8, 2008, immediately after 
Williams & Connolly produced the Torricelli Note to the government. Without mentioning the email, the 
Special Prosecutor asked AUSA Bottini, “So you don’t remember any sense of urgency on April 8th, 
when these two new notes came in documenting that [Senator Stevens] had asked Allen for bills?” When 
AUSA Bottini answered in the negative, the Special Prosecutor introduced Agent Kepner’s email and 
aggressively challenged his credibility; “So when you said a moment ago you don’t remember a reaction 
like, ‘[0]h my God, we’ve got to get Bill up here,[’] that’s exactly what happened.” S.P, Tr. at 393-95. 
AUSA Bottini stuck to his testimony that, from his vantage point, the Torricelli Note did not cause him to 
have a sense of alann or urgency about the investigation (which makes sense, given that such a note is 
actually incriminating — and not exculpatory — in a case charging the senator with intentionally omitting 
financial liabilities on a financial disclosure form, as it shows that the senator knew he owed the 
contractors the payment that he never made). 
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them.'** 


In addition, although the Special Prosecutor declared that he practiced ‘“open file’ 
discovery” during his investigation, see Declaration of Henry F. Schuelke, III (Feb. .8, 2012) f 2 
[Doc. No, 74] (“During the course of the investigation and with my consent, the six subject 
attorneys were provided by the Department of Justice with copies of and/or access to the same 
information that I received from the Department of Justice for use in conducting the 
investigation. I decided, as a matter of policy, that ‘open file’ discovery was appropriate.”), the 
only documents we received from the Special Prosecutor or the Justice Department were AUSA 
Bottini’s own documents, files, and emails. ' ' Aside from the small number of documents he w'as 
shown during his deposition, we never received the other subjects’ materials, nor were we 
provided access to the transcripts of the interviews the Special Prosecutor conducted with the 
other subjects and witnesses. ’ 

While we recognize that it was certainly within the Special Prosecutor’s prerogative to 
use these tactics — they are not uncommon in criminal investigations — they evinced an 
aggressive and adversarial attitude that sheds light on the thinking that went into the drafting of 
the Report that was issued today. 

m. THE SPECIAL PROSECUTOR’S REPORT 

After conducting an aggressive investigative process, the Special Prosecutor produced an 
investigative Report that contains a number of significant flaws and oversights in factual and 
legal analysis. We will identify these flaws and explain how each one affects the validity of the 
Report’s findings against AUSA Bottini. 

A. The Failure to Consider Explanatory Circumstances 

Professional prosecutors understand that every misstep is not an intentional offense, and 
that in many cases the prosecutor’s most critical job is distinguishing between mistake and 
misconduct. They recognize that before finding someone guilty of wrongdoing, they must took 
at all circumstances that shed light on whether that person’s missteps were intentional or 


They did this with an email from Agent Kepner to her supervisor at the FBI, and with Mr. 
Goeke’s handwritten notes of two August 2008 witness prep sessions with Rocky Williams. See Report 
at 1 17, 145. We objected during the deposition to the Special Prosecutor’s approach of showing AUSA 
Bottini two or three year-old documents he had neither drafted nor seen and then demanding immediate 
answers about them. See S.P. Tr. at 167, 221. 

" The one exception are the handwritten notes from the April 15 and 18, 2008, meetings with Bill 
Allen, for which we were provided all copies, not just AUSA Bottini’s. 

To the extent w'e quote from other transcripts in this submission, we are simply repeating those 
excerpts that were included in the Special Prosecutor’s Report or in OPR’s draft report. 
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inadvertent — the same circumstances that we all use every day in assessing the motives and 
blameworthiness of people with whom we interact. Strangely, the Special Prosecutor’s Report in 
this case chose to find that AUSA Bottini committed intentional violations of the law — and 
rejected the possibility that they were honest mistakes — without considering the context that 
helps to explain his missteps. 

The Stevens prosecution was beset by a series of management failures and other 
challenges that would have made mistakes by line prosecutors like AUSA Bottini likely under 
even the best of circumstances. Those circumstances created a prosecution that was struggling 
from its inception and ill-equipped to handle the rapid discovery process required by the 
senator’s speedy trial request. The prosecution was set against the backdrop of a demanding 
judge and a scorched-earth strategy by defense counsel who allege prosecutorial misconduct as a 
routine defense tactic. Any one of those factors made mistakes likely; all of these factors 
together virtually guaranteed them. 

1 . The Dysfunctional Management of the Prosecution 

The management problems afflicting the prosecution were legion. 

The recusal of the Alaska U.S. Attorney's Office : The government’s management difficulties had 
their genesis in late 2005. At the first hint that Senator Stevens was linked to Operation Polar 
Pen, the Department of Justice recused the entire Alaska U.S. Attorney’s Office from cases 
arising from that investigation. OPR Tr. at 46-47. Because of PIN’s lack of resources and 
Alaska’s remoteness from Washington, D.C., the Department instructed two Alaska line AUSAs, 
Mr. Bottini and Jim Goeke, that they would continue working on Polar Pen cases, but would 
report directly to PIN. S.P. Tr. at 3 1 5; Email from EOUSA to the Office of the Deputy 
Attorney General, Nov. 3, 2005. This arrangement left the Alaska AUSAs disconnected from 
the prosecution’s management and unable to successfully push back against decisions with 
which they disagreed. See OPR Tr. at 56-58, 176-78. 

AUSA Bottini 's lack of interaction with PIN management : AUSA Bottini had little interaction 
with PIN’s leadership once the Criminal Division assumed control from the U.S. Attorney’s 
Office. PIN itself was in disarray; it had five different Section Chiefs (including in acting 
capacities) over the course of the Polar Pen investigation. When Mr. Welch became Section 
Chief, neither he nor Ms. Morris (his principal deputy) actively communicated with the Alaska 
attorneys; on one of the few occasions Mr. Welch did, it was to brush back the Alaska 
attorneys — who had been unsuccessfully pressing PIN to disclose information to the court and 
defense counsel about Allen and Tyree — ^Ijy chiding them that they “workjed] for PIN.” Email 
from Welch to Bottini et al. (Dec. 20, 2007 5:18 pm). Apart from that direct admonishment, Ms. 


Unlike some of the other prosecutors, who sought out opportunities to work on this potentially 
high-profile investigation, AUSA Bottini did not want, and did not request, this assignment. See infra at 
1II.B.2 (explaining the lack of evidence as to AUSA Bottini’s motive). 
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Morris and Mr. Welch typically communicated only with PIN attorneys Marsh and Sullivan, 
who would in turn communicate with Mr, Bottini and Mr. Goeke — and vice versa. See S.P. Tr. 
at 314. As such, they operated effectively as subordinates, receiving instructions from and 
effectively reporting to Mr, Marsh and Mr. Sullivan.'^ See Jeffrey Toobin, Casualties of Justice, 
The New Yorker, Jan. 3, 201 1, at 40 (Alaska defense attorney notes that “[t]he lawyers in the 
U.S. Attorney’s office were a couple of decades older than Nick [Marsh], but there was no doubt 
that he was the top dog. ... He was making the decisions”); see also S.P. Tr. at 314 (AUSA 
Bottini explains that “I didn’t pick up the phone and call Bill Welch. It didn’t work that way.”). 
In addition, the Alaska prosecutors were excluded from meetings and discussions among PIN 
management, Mr. Marsh, and Mr, Sullivan — including those about decisions as fundamental as 
the timing and content of a potential indictment.*^ 

2. Uncoordinated Division of Responsibilities 

Once the Criminal Division decided to indict Senator Stevens, it chose Ms. Morris to lead 


For instance, the Alaska attorneys pressed Mr. Sullivan to disclose the Tyree allegations in the 
affidavit supporting the government's March 2007 search warrant for Senator Stevens’ Girdwood 
residence; Mr. Sullivan then communicated with Mr. Welch, who decided not to make that disclosure. 
Email from Goeke to Sullivan (Mar. 5, 2007 3:34 pm); Email from Sullivan to Welch (Mar. 5, 2007 5:00 
pm). 

The subordinate status of AUSAs Bottini and Goeke is apparent from a review of the emails 
among the prosecutors: there are numerous critically important email discussions from which they are 
excluded. On April 15, 2008, for instance, the four PIN attorneys, including PIN Chief Welch, exchanged 
multiple emails regarding the status of the prosecution’s review of reciprocal discovery and the timing of 
a potential indictment. They did not copy Mr. Bottini or Mr. Goeke. Email from Marsh to Morris, 
Sullivan & Welch (Apr. 15, 2008 9:48 am). A month later, the four PIN attorneys exchanged another set 
of emails — again excluding Mr. Bottini and Mr. Goeke — discussing the Front Office’s anticipated 
reaction to a revised indictment that Mr. Marsh and Mr. Sullivan drafted following a meeting with Mr. 
Welch and Ms, Morris. Email from Welch to Marsh & Morris (June 16, 2008 9:41 am), 

One symptom of this was that AUSA Bottini was not even aware that an indictment would be 
issued until he was on a college tour with his son around July 23 — only days in advance of the 
indictment. By the time Assistant Attorney General Matthew Friedrich summoned prosecutors to a July 
14, 2008, meeting, Mr. Bottini was deeply skeptical that the Department would indict Senator Stevens. 
PIN told the Alaska attorneys on numerous occasions, dating back to April 2007, to “get ready” and “be 
prepared” for an indictment because the statute of limitations was about to expire; a tolling agreement was 
reached each time, and no indictment ever resulted, S.P. Tr. at 3 1 2- 1 3 . Despite repeatedly asking Mr. 
Marsh and Mr. Sullivan whether the case was moving forward, AUSA Bottini had little indication — by 
the spring of 2008 — whether an indictment would even issue. Id. at312-14. 

Believing the case would not move forward, AUSA Bottini eventually agreed to take on a high- 
profile capital murder prosecution in Alaska. Id. at 316. He spent most of July 2008 preparing for that 
case, working on it even after the mid-July meeting with Mr, Friedrich, and was “absolutely convinced,” 
as late as the third week of July, that the Stevens case would not be indicted. Id. at 317-19. 
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the trial team. Report at 44. The job of lead trial counsel on a Department of Justice trial team is 
not only to direct and allocate responsibility among other team members, but also to ensure that 
all of the government’s trial and pre-trial responsibilities are being met. Yet Ms. Morris exerted 
little leadership over the trial team, despite being selected expressly for that purpose. See, e.g.. 
Report at 74-76 (Ms. Morris acknowledges that she tried to make herself “as little as possible,” 
refraining from “really [taking] a supervisory role”). The same was true for Mr. Welch, who 
apparently deferred to Ms. Morris because of the direct reporting relationship she enjoyed with 
the Criminal Division Front Office. Report at 4. In her defense, Ms. Morris was inserted as lead 
counsel less than two months before trial began, and it is understandable that she had difficulty 
attaining the level of familiarity with the case necessary to completely assert control over its 
conduct. But the practical effect of the resulting vacuum of leadership was that trial preparation 
became disjointed and compartmentalized precisely when the need for coordination was 
greatest.” 

This disorganization had noticeable adverse effects on the government’s discovery efforts 
and particularly on the process of reviewing the government’s evidence for Brady material and 
deciding what needed to be disclosed to the defense. Although AUSA Bottini and the District of 
Alaska had a standard practice of requiring defense attorneys to sign discovery receipts and 
keeping duplicate copies of all discovery productions, PIN apparently did not follow these 
procedures in this case even though PIN assured AUSA Bottini it was managing and tracking 
discovery. OPR Tr. at 1 14-15; see also Bottini Notes (Aug. 22, 2008) (during call with Mr. 
Sullivan and other prosecution team members, AUSA Bottini writes that “PIN is keeping score 
of what is turned over”).) PIN also organized the Brady review, opting to delegate document 
review responsibilities to agents and to bifurcate the functions of preparing a witness for trial and 
reviewing that witness’ statements for Brady information — measures that PIN evidently believed 
necessaty given the compressed pretrial preparation period. Report at 87-97. In AUSA Bottini’s 
experience, tlie prosecutor who presents a witness at trial is almost always the prosecutor who 
conducts the Brady review for that witness, OPR Tr. at 128, and AUSA Bottini never employed 
FBI or IRS agents to assist (let alone conduct) a Brad}’ review. S.P. Tr. at 789; OPRTr. at 1 1 1. 


” As it became clear that PIN was failing to provide sufficient supervision, the Criminal Division 
Front Office understandably stepped up its hands-on supervision in an apparent attempt to fill the 
prosecution’s leadership void. Among other things, the Front Office exerted control over the substance of 
the prosecution’s trial preparation, the content of their pretrial motions, the assignment of witnesses to 
trial team members, and even the questions prosecutors were to ask certain witnesses, E.g., S.P. Tr. at 
808-10. Those eleventh-hour directives would have burdened a prosecution team even under normal 
circumstances, and they were doubly burdensome here given the accelerated trial preparation schedule. 
For example, three days after he arrived in Washington, AUSA Bottini was told that he would deliver the 
government’s summation and was directed to submit a comprehensive draft by the following week — even 
though trial had not begun and AUSA Bottini already had extremely limited time to prepare and argue a 
number of critical pre-trial motions and to meet with and prepare his approximately ten trial witnesses 
(including Rocky Williams, whom PIN Chief Welch had just assigned to him because Mr. Marsh did not 
have enough time). S.P. Tr. at 808-09, 
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But this case was not run by AUSA Bottini according to the District of Alaska’s procedures; it 
was run by PIN according to PIN’s procedures. See Report at 321 (quoting Ms, Morris: “I was 
relying on Bill Welch to take the lead on really focusing on the Brady issues.” (alterations 
omitted)). 


3. The Dramatically Compressed Preparation Time 

This prosecution cannot be evaluated without acknowledging the impact that the 
compressed pretrial period had on the prosecutors. In the typical white-collar case — and 
especially in one involving a high-profile defendant — the prosecution has a fairly well-developed 
case by the time of indictment and then has many months and often over a year to prepare and 
refine it before trial starts. That was not the case in the Ted Stevens prosecution. 

The Stevens prosecutors had only 55 days, including weekends, from the date of the 
indictment to the start of the trial. This compressed schedule was a function of the Criminal 
Division’s decision to indict Senator Stevens only four months before the November election and 
also Ms. Morris’ agreement, in open court, to a trial date even sooner than the defense requested 
or was entitled to, ’ And, as noted above, AUSA Bottini could not have begun his preparations 
much before the indictment, because he had no idea the indictment was forthcoming. During 
this frenzied time in August and early September, the prosecutors had to do literally everything 
to prepare for the trial, from meeting with witnesses to creating examination outlines to drafting 
opening and closing statements to drafting and arguing pretrial motions and responses to 
compiling and organizing the over 1000 trial exhibits. They also, of course, had to compile and 
produce the voluminous discovery (comprising some 750 gigabytes of data, see Report at 104) 
and conduct the extensive Brady and Giglio review that resulted in the government’s August 25 
and September 9 disclosure letters. ’’ 


The Report contends that “ft]he prosecutors had anticipated the possibility of a speedy trial 
request . . . and decided in advance to consent if one was made.” Report at 2. While Criminal Division 
management apparently made this decision, it was never communicated to AUSA Bottini, who continued 
to assume that the trial would not take place until after the election in November. 

The breakneck pretrial and trial pace, and sheer volume of material involved, compounded the 
likelihood that mistakes would happen. In fact, Williams & Connolly itself committed three significant 
mistakes during that same compressed time period. First, in early October 2008, it violated grand jury 
secrecy and the Court’s confidentiality order when it disclosed grand jury transcripts to counsel for 
potential defense witnesses; this mistake drew the Court’s ire. See Trial Tr. (Mar. 1 0, 2009) at 1 5 (“The 
Court had admonished the defendant not to disseminate grand jury transcripts that it received pursuant to 
this Court’s order . , . .”). Then, on two separate occasions, Williams & Connolly publicly disclosed 
confidential information about prospective government witnesses. On August 25, 2008, it disclosed the 
Anchorage Police Department’s investigation into Bill Allen for statutory rape, even though the 
government had provided that information in confidence. See Mem. in Opp’n to .Mot. in Limine to 
Exclude Prior Criminal Convictions of Prospective Gov’t Witnesses, Ex. 1 [Doc. No. 36-2]. And on 
October 2, 2008, when Williams & Connolly attached the highly confidential August 25 Giglio letter as 
an exhibit to a motion, it neglected to redact a footnote on page 6 about criminal conduct of potential 


footnote continued on next page 
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4. The Confrontational Defense Strategy 

When the prosecutors started trial, they then confronted another challenge — a calculated 
effort by defense counsel to keep them off balance with regular attacks on the prosecutors and 
their motives,^” On a daily basis, the defense made motions that alleged gross misconduct and 
caused the prosecutors to scramble and respond to the attacks. To the extent that the prosecutors 
started the trial in a state of confusion, these attacks compounded the problem and made it 
impossible for the prosecutors to get their footing and settle into a normal mode of functioning. 
Instead, they were forced to act like a garrison under siege, constantly throwing themselves 
against the most recent frontal assault. They were playing defense from the start, and the 
operational and management defects inherent in the patch-work trial team only worsened as the 
trial progressed. 


♦ ♦ 


* 


Each of these circumstances — dysfunctional management, uncoordinated division of 
responsibilities, a compressed time frame and combative defense tactics — created the conditions 
where mistakes were likely. While they are not excuses for the errors that took place, they are 
critical aspects of the story that must be considered when assessing whether those errors were the 
product of mistake or intentional misconduct. Yet, the Special Prosecutor’s Report completely 
failed to take these factors into account before concluding that the prosecutors were guilty of 
intentional misconduct. 


government witness Justin Steifel. See Emerg. Mot. to Dismiss Indictment or for Mistrial, Ex. C [Doc. 
No. 126-4]. Before the public damage could bo undone, the press picked up the story. See Lisa Demer & 
Richard Mauer, New Name in federal corruption case: Justin Steifel: Agent interviewed him involving 
VECO payment scheme, Anchorage Daily News (Oct. 3, 2008). 

™ Senator Stevens’ counsel typically pursue a strategy that follows the common sports mantra: 
the best defense is a good offense. They routinely turn the tables on the government in criminal cases by 
accusing the prosecution of withholding evidence and generally violating their clients’ rights. See Kim 
Eisler, Better Get Brendan, Washingtonian (June 2010), at 35 (the subtitle says it all: “When Brendan 
Sullivan is on your side, the prosecutor will probably go to jail before you do.”); Andrew Longstreth, 
Jersey Boys: A Pair of Young Prosecutors Finally Beat Brendan Sullivan in the Third Trial of Former 
Cendant Chairman Walter Forbes, American Lawyer (Mar. 2007) (for Brendan Sullivan, “Every battle is 
nuclear warfare. Everything is prosecutorial misconduct.”) United States v. Forbes, No. 3:02-cr-264, 
2006 WL 680562, at *1-2 (D. Conn. Mar. 16, 2006) (explaining that these defense counsel “had engaged 
in a pattern in this case of arguing, premised on speculation, that opposing counsel had engaged in 
improper conduct”). Ironically, before the Stevens trial even began, a fonner Connecticut federal 
prosecutor who had litigated against Brendan Sullivan warned AUSA Bottini in a phone call that Brendan 
Sullivan would likely accuse the prosecutors of misconduct. 
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B. The Failure to Consider Mitigating Circumstances 

It is also incumbent on a prosecutor examining the intentionality of a subject’s errors to 
consider that person’s record for good or bad character as well as any evidence that sheds light 
on his disposition or motive at the time of the questioned conduct. There was abundant evidence 
in each of these categories, but the Report does not give that evidence any weight. 

1 . Evidence of AUSA Bottini’s Exemplary Character 

In our federal judicial system, a defendant is explicitly permitted to introduce evidence of 
his favorable character, see Fed. R. Evid. 404(a)(2)(A),^’ so that a “jury may infer that he would 
not be likely to commit the offense charged.” Michelson v. United States, 335 U.S. 469, 476 
(1948), Despite this long-standing rule, the Report does not consider any evidence of AUSA 
Bottini’s character. 

We provided the Special Prosecutor with abundant character evidence demonstrating that 
AUSA Bottini is an exceptionally unlikely candidate to intentionally violate a defendant’s rights. 
Six defense attorneys wrote letters to the Special Prosecutor attesting to AUSA Bottini’s high 
moral character. These defense attorneys maintain that “I know I can trust him absolutely”; 
that “1 would go to the bank on Mr. Bottini’s word. There isn’t another prosecutor in that office 
about whom I would make that statement”; that “I would trust a client’s, or my future on [his] 
word and integrity”; and that “I would accept Joe’s word and his hand shake on any matter 
knowing that it is more reliable than any document that could be drafted.” 

Similarly, his past and present colleagues describe him as “ethical,” “honest,” 
“honorable,” and “one of the very best human beings I have ever had the pleasure of knowing,” 
and they routinely praise his “integrity” and “unwillingness to seek personal status or attention.” 
Leaders of the Alaskan defense bar — whose clients AUSA Bottini prosecuted — extol him as “a 
man of high moral character,” “a modest man, without ego,” “a fine public servant and a good 
man,” and “a genuinely good and decent person, highly respected by his colleagues, his 
adversaries, and the judges before whom he appears.” 

One defense attorney told the Special Prosecutor that “the manner in which Mr. Bottini 
has lived his life and practiced law over the past 25 years should militate in favor of giving him 
the benefit of every doubt.” Yet the Report does precisely the opposite. 


Prior to a renumbering of Rule 404’s internal paragraphs four months ago, this particular 
provision was at paragraph (a)(1). 

■’ The character references were included in our April 9, 20 1 0 submission to the Special 
Prosecutor, and are also attached to this letter. 
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2. Evidence of AUSA Bottini’s Motive 

Federal law is clear that evidence of motive is a relevant consideration in a criminal case. 
Fed. R. Evid. 404(b); see United States v. Hill, 643 F.3d 807, 843 (1 1th Cir. 201 1) (“Motive is 
always relevant in a criminal case, even if it is not an element of the crime.”) (internal citation 
and alteration omitted). The law is also clear that just as the existence of a motive on a 
defendant’s part can be incriminating, the absence of a motive can be exculpatory. See Martin v. 
United States, bOb A,2d 120, 128 (D,C. 1991) (“Evidence of a lack of motive is quintessentially 
exculpatory,”). In this case, there was abundant evidence that AUSA Bottini had absolutely no 
motive to violate the rules to convict Senator Stevens, The Report completely ignored that 
evidence. 

While one can posit a variety of different potential motives, there are two primary 
motives that would most likely explain why a prosecutor would go to the extent of violating the 
law to convict a defendant at trial. One of those motives is rooted in personal ambition that 
might tempt a prosecutor to bend the rules for the glory of getting a conviction. While I concede 
that one can certainly find the occasional prosecutor with an ego, AUSA Bottini is decidedly not 
one of them. As the above-mentioned reference letters explain, AUSA Bottini has consistently 
shunned the spotlight throughout his career and has rejected numerous entreaties from 
supervisors in the U.S. Attorney’s Office to take on higher-profile roles, preferring instead to do 
the work of a line prosecutor. United States Attorneys he has worked for attest that AUSA 
Bottini is the first to volunteer to take on the tough but righteous prosecution, and the last to 
demand that he receive the glory case or the credit for his office’s work — the hallmarks of a team 
player and true professional.^^ 

That selfless approach was clearly evident in the way AUSA Bottini conducted himself 
as a member of the Stevens trial team. Other prosecutors on the team often demonstrated 
concern about their own stams and opportunities in the trial, at times sending emails expressing 
their desires— or demands — that they be assigned more prominent roles in the trial. For 
example, some were upset when management installed Ms. Morris as lead counsel, complaining 
that it meant a diminished trial role for them.^‘‘ AUSA Bottini, by contrast, never pushed for a 


Two former U.S. Attorneys wrote character letters to the Special Prosecutor on AUSA Bottini’s 
behalf; they are attached. His current U.S. Attorney has attested to his exemplary character in 
communications to Department management. 

See, e.g., Ed Sullivan OPR Tr. at 176-77 (he testified that he felt “anger and frustration” about 
the Criminal Division's staffing decisions); Email from Marsh to Morris (July 28, 2008 1 2:36 pm) (“I’m 
not taking it very well. The section will lose people over this.”); Email from Marsh to Sullivan (Aug. 6, 
2008 7:37 pm) (“If all of this is true, it means that the front office isn’t just trying to put together a trial 
team, they’re actively trying to marginalize people for no justifiable reason whatsoever. It is unbelievably 
wrong.”); Email from Marsh to Morris (Aug. 6, 2008 12:19 pm) (“1 cannot overstate how much of a 
negative impact these front office decisions are having on the rest of the trial team.”); Email from Marsh 


footnote continued on next page 
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higher-profile role and actively encouraged his supervisors to give his colleagues more in-court 
opportunities,^^ He also welcomed Ms. Morris’ appointment as lead counsel and went out of his 
way to ease her transition onto the team. See Email from Bottini to Morris (Aug, 7, 2008 8:39 
pm) (“I want you to know that I am glad that you are part of the team and that I really look 
forward to working with you.”); see also OPR Tr. at 182 (“[I]n my view, the decision to make, to 
bring Brenda on the team and make her the lead attorney, I thought was brilliant, quite frankly, I 
was happy with that personally.”). 

A review of the emails also demonstrates that there were personal tensions among other 
prosecutors and agents on the trial team.’^ AUSA Bottini stayed above those frays and never 
expressed a caustic or petty thought to anyone on the team,*^ Instead, he treated his colleagues 
with complete dignity and always put the prosecution team’s interests before his own — not the 
character traits that one typically finds in a person who would be tempted to violate the law to 
enhance his personal glory. 

The second possible motive that could possibly have impelled AUSA Bottini to cheat 
would be that he harbored a particular animus against Senator Stevens himself. Again, the 
record demonstrates just the opposite. AUSA Bottini made it clear that he was quite ambivalent 
about going forward with the prosecution against his senator. 

AUSA Bottini specifically told the Special Prosecutor, “quite frankly, as odd as this may 
sound, Ted Stevens is still a man that I have a fair measure of respect for. Aside from what 
happened in this case, to me, you can’t set aside what he did for 40 years for the state of Alaska . 

. . . It’s a much better place to live because of this guy.” S.P. Tr. at 408. The case therefore gave 


to Matthew Stennes (July 29, 2008) ("Ed and 1 were displaced yesterday by new lead trial counsel Brenda 
Morris. There is no joy in Mudville right now with Team Polar Pen.’’). 

See, e.g.. Email from Morris to Welch (Sept. 27, 2008) (stating that AUSA Bottini, among 
others, “ask[ed] if Jim and Ed could do the worker bees [the VECO construction workers] on Monday.”); 
Email from Bottini to Morris (Aug. 7, 2008) (“None of us like to see Jim and Ed on the sidelines, but we 
are over it and are fully focused to win this thing — as a team.”). 

See, e.g., Bottini Deck (Feb, 20, 2009) f, 42 (“[Ajgcnt Joy did not like taking direction from 
Marsh or certain other attorneys with the Public Integrity Section.”); Morris Deck (Feb. 21, 2009) f 1 1 
(“Joy was not pleased that Kepner would be allowed to sit at the table and not him.”); Welch 302 (Feb. 

26, 2009) at 8 (Welch recounts that IRS agents were “not happy with Marsh’s personality, especially how 
he dealt with them.”); Email from Morris to Welch (Oct, 2 1 , 2008) (“Nick had a temper tantrum in front 
of the defense yesterday.”); Email from Morris to Welch (July 29, 2008 10:37 am) (“GET OVER HERE! 
Nick is tanking!”); Email from Morris to Welch (July 28, 2009) (forwarding an email from Marsh’s 
colleague — “I love Nicky, but he will need you if this goes to trial” — and sarcastically commenting, 
“[t]his is coming from his ‘friend’”). 

We have reviewed every relevant email from AUSA Bottini through the whole investigation 
and prosecution, and he never said anything to his colleagues that was not supportive and team-focused. 
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AUSA Bottini pause, even though he believed that the evidence merited prosecution. S.P. Tr. at 
410; OPR Tr. at 5-18. He would be prosecuting a man he respected and who many Alaskans, 
himself included, considered a hero. See S.P. Tr. at 408-09 (“It’s never lost on me when I fly out 
of Anchorage, his name’s on the airport, Ted Stevens International Airport....”). Thus, unlike 
other members of the prosecution who were eager to play lead roles on the government’s trial 
team, AUSA Bottini “desperately was hoping that either this thing was going to settle out, or 
they’d find someone else to do it.” Id. at 410. 

3. AUSA Bottini’s Good-Faith Actions During the Stevens Prosecution 

The standard for criminal contempt requires an examination of the alleged contemnor’s 
good-faith actions that are inconsistent with contemptuous behavior. See In re Brown, 454 F.2d 
999, 1007 (D.C. Cir. 1971) (good faith “is antithetical to contumacious intenf’); see also United 
States V. Crowe, No. 94-5690, 1996 U.S. App. LEXIS 2439, at *4 (4th Cir. Feb. 16, 1995) (non- 
precedential) (“If the defendant makes a good faith effort to comply with a court order, he may 
not be convicted of criminal contempt”). Yet the Report does not even mention this standard or 
include a section on good-faith efforts. 

AUSA Bottini’s actions in prosecuting Senator Stevens demonstrate his good faith. Take 
three examples: 

First, AUSA Bottini was the only prosecutor we know of in this investigation who 
reviewed his handwritten notes for Brady material. See S.P. Tr. at 567; see also Report at 440. 
None of the otlier prosecutors reviewed their attorney notes. See Report at 445 (Ed Sullivan 
admits to not reviewing attorney notes); id. at 460 (Brenda Morris says that “reviewing 
prosecutors’ notes for Brady material ‘would never even cross my mind’”); id. at 448 (Jim 
Goeke admits to not reviewing attorney notes); id. at 449 (Nick Marsh “didn’t specifically 
remember” if he reviewed his notes for Brady). 

Second, AUSA Bottini did, in fact, conduct a BradylGiglio review of the materials in his 
possession relating to each of his witnesses. OPR Tr. at 162. He even developed a Giglio 
checklist, by which he ensured that he had checked for all relevant types of Giglio material. See 
OPR Tr. at 167-68.^* 

Third, regarding the Special Prosecutor’s accusation that he suppressed the evidence that 
Bill Allen had induced Bambi Tyree to sign a false affidavit, the reality is that AUSA Bottini 


He titled the list “Witness Impeachment Issues,” listed eight non-exclusive categories (sexual 
misconduct, alcohol use, criminal history, bias, prior inconsistent statements, false statements to 
government, reputation/opinion, and prior convictions), and included with it 30 hand-annotated pages of a 
handbook on Brady and Giglio issues, focusing on D.C. Circuit law (with which he was unfamiliar). 

CRM BOTTINI 061218-47. 

Mr. Goeke was also involved in several of these attempts to convince PIN to allow disclosure. 
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on seven separate occasions pressed his superiors at the Public Integrity Section to do the exact 
opposite — to voluntarily make a disclosure of that information to the defense, to the court, to 
higher-level management, and/or to the Department’s Professional Responsibility Advisory 
Office (PRAO). AUSA Bottini was rebuffed by the PIN supervisors at each turn. Specifically: 

• In March 2007, he sought to disclose the information to the judge in relation to 
the government’s search warrant application for Senator Stevens’ house. The 
affidavit was based in part on information from Bill Allen, and AUSA Bottini 
believed the judge considering whether to authorize the search warrant should 
know about the suboming-peijury allegation and consider it when assessing the 
credibility of Allen’s information and the strength of the evidentiary showing in 
the affidavit. Email from Goeke to Sullivan (Mar. 5, 2007 3:34 pm). PIN Chief 
Welch decided against disclosure. Email from Sullivan to Welch (Mar. 5, 2007 
5:00 pm); see Welch OPR Tr. at 232 (“I didn’t think we had to get into every 
Giglio issue for a particular witness we were relying upon.”). 

• In October 2007, AUSA Bottini pushed PIN to seek PRAO’s guidance “as soon 
as possible” on whether a post-trial disclosure in Kott or a pretrial disclosure in 
Kohring, or perhaps an ex parte disclosure to Judge Sedwick, was required. 

Email from Ilottini to Marsh (Oct. 8, 2007 4:12 pm). At the same time, he raised 
the disclosure issue with his superiors at the Alaska U.S. Attorney’s Office, 
including the U.S. Attorney and the Criminal Division Chief, who supported his 
disclosure efforts. OPR Tr. at 610, 647. Mr. Marsh reported back that PRAO 
said no disclosure was required. 

• In December 2007, he again pushed PIN to seek PRAO’s guidance, after he saw a 
newspaper article that he thought might change PRAO’s original calculus. S.P. 
Tr. at 697-98. Again, Mr. Marsh reported back that PRAO said no disclosure was 
required. Id at 700. When AUSAs Bottini and Goeke continued to push PIN to 
disclose the information to Judge Sedwick, PIN Chief Welch admonished them to 

stop: “We’ve done all that we are going to do on the matter Joe and Jim, per 

the recusal notice, you work for PIN, and so these are your marching orders 
until I talk to Nelson [Cohen, the interim United States Attorney].” Email from 
Welch to Bottini et al. (Dec. 20, 2007 5:18 pm).^® 

• In April 2008, he pushed PIN to alert Criminal Division management to the issue, 
because he questioned the sufficiency of a document Mr. Marsh was drafting on 


“ This “stand down” email from PIN Chief Welch is inconsistent with Mr. Welch’s memory at 
his deposition that “none of them were pushing for disclosure” around this time. Report at 255. That’s 
precisely why Mr. Welch sent the email — because AUSA Bottini (and Mr. Goeke) continued to press for 
disclosure, including with their own U.S. Attorney, after hearing about PRAO’s advice. 
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the case’s weaknesses that listed only Allen’s “shady personal background” 
without elaborating on Bambi Tyree and the subornation of perjury issue. Email 
from Bottini to Marsh et al. (Apr. 7, 2008 6:47 pm). PIN declined. 

• At a July 14, 2008 meeting, he personally informed Criminal Division 
management, including the Assistant Attorney General and Principal Deputy 
Assistant Attorney, about the Bambi Tyree situation after his PIN colleagues 
neglected to do so. S.P. Tr. at 707-09; see also Email from Bottini to Goeke (July 
15, 2008 5:50 pm) (“Group updated about our meeting with Matt and Rita. I 
pointed out the issue about [Bjambi [Tyree] coming up and how they were 
interested in that . . . .”) (ellipsis in original). 

• On August 14, 2008, when he was drafting the government’s motion in limine to 
exclude inflammatory cross-examination, AUSA Bottini told his PIN superiors 
that although PRAO had concluded there was no disclosure obligation, he 
believed the motion should nevertheless explain the false subornation of perjury 
issue.^' Email from Bottini to Sullivan et al. (Aug, 14, 2008 2:32 am) (“The big 
question: This [draft] obviously does not front out the rumored procurement of 
the false statement from Bambi by Bill. ... 1 worry that if we don’t make some 
mention of it — passing mention of it as a rumor which we investigated and 
disproved — they may respond to the [motion in limine] and raise it — thus 
possibly making it look like we potentially tried to hide something. Completely 
aware of what PRAO says, but do we run that risk?”). PIN declined. 

• When he was drafting the August 25, 2008, Giglio letter, he again sought 
permission from PIN to make the defense aware of the issue. Email from Bottini 
to Morris et al. (Aug. 21, 2008 10:44 pm). Not only did PIN decline, but Ms. 
Morris, Mr. Marsh, and Mr. Sullivan discussed and rejected AUSA Bottini’s 
suggestion in a series of emails from which he was excluded. See Emails among 
Marsh, Morris, and Sullivan (Aug. 22, 2008 1:40 pm and 1:41 pm). 

* ♦ ♦ 

Each one of these mitigating circumstances sheds important light on the central question 
that the Special Prosecutor was supposed to investigate: did AUSA Bottini intentionally try to 
subvert the law? Did a veteran prosecutor with a quarter-century of experience and no desire for 


As a last-ditch effort to convince PIN to make some type of disclosure, AUSA Bottini resorted 
to making strategic “sales pitches” that were designed to appeal to his PIN colleagues — like arguing that 
they should give notice of the Bambi Tyree subornation of perjury issue so they could “smoke ouf ’ what 
the defense might already know. AUSA Bottini fully explained this strategy in his deposition. OPR Tr. 
at 662-64. 
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the spotlight risk his career by intentionally withholding evidence? Did a man who is universally 
praised as having the utmost integrity intentionally conceal exculpatory information from Court 
and counsel? Did a lifelong Alaskan who had great respect for Senator Stevens and mixed 
feelings about prosecuting him undertake to violate the law in some sort of vendetta against the 
senator? Did a prosecutor who repeatedly pushed and cajoled his colleagues and superiors to 
provide disclosure on an issue suddenly turn around and decide to intentionally conceal that issue 
from the defense? 

None of these questions was addressed in the Special Prosecutor’s Report. 

C. The Failure to Consider AUSA Bottini’s 48-Paee Submission 

In April 2010, we provided the Special Prosecutor with a 48-page submission explaining 
why, on both the facts and the law, AUSA Bottini did not commit intentional misconduct.^* For 
each of the three eventual “counts” the Special Prosecutor leveled against AUSA Bottini, we 
methodically explained how they were not legally or factually supported. The Report does not 
even mention the fact of our submission, let alone reference our ample caselaw regarding the 
question of whether AUSA Bottini’s conduct amounted to a violation in the first place. It is as 
though we never submitted anything at all. 

D. The Failure to Accurately Recite Certain Critical Facts 

Three of the material “facts” asserted in the Report are wrong and are misconstrued in a 
way that provides unwarranted support for the Report’s conclusion that AUSA Bottini acted 
maliciously and intentionally.’^ 


A copy of this document is appended to this letter. 

” In addition to these misstatements of material facts, the Report also uses loaded language. In 
one example, the Report finds it “difficult to believe” that at the time of trial the prosecutors did not recall 
having shown the Torricelli Note to Bill Allen five months earlier, and asserts that this “collective 
memory failure strains credulity,” Report at 22, 512; see also Report at 505 (“suspicious pattern of 
forgetfulness”). The clear import of these passages is to suggest that AUSA Bottini and the others lied 
about failing to recall the April meeting. 

There are two reasons why it is clear that this suggestion is wrong and grossly unfair. First, if 
AUSA Bottini really is lying about this point, then that means there is quite a large conspiracy among 
four federal prosecutors, an FBI agent, a federal witness, and a former United States Attorney who 
represented Bill Allen at that interview and similarly forgot that this client had been shown the Torricelli 
Note. This is an astonishing accusation to level, given that there literally is no evidence — other than the 
Special Prosecutor’s unfounded suspicion — that all seven of these individuals lied to him when they 
testified that they could not recall the Torricelli Note being shown during the April 15, 2008, meeting. 

Second, AUSA Bottini’s notes from a pretrial preparation session with Bill Allen on September 
14 — five months later — demonstrate that, when he showed Allen the Torricelli Note that day, he believed 
it was the first time he had done so; he wrote “BA SEEN THIS!!” with two exclamation points, to 


footnote continued on next page 
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1 . The Report’s assertion that Williams’ time was “supposed” to be added to 
the bills 

The Report accuses AUSA Bottini of illegally suppressing witness Rocky Williams’ 
statement that the charges for his work and that of the other VECO employees on the job were 
“supposed” to be combined with the invoices from subcontractor Christensen Builders and then 
transmitted by VECO owner Bill Allen to Senator and Mrs. Stevens; 

In August 2008, as Mr. Bottini drafted the first Brady disclosure 
letter to Williams & Connolly, Mr. Williams told him several times 
that VECO employees’ time was supposed to be added by Mr. 

Allen to the Christensen Builders’ bills to Senator Stevens. Mr. 

Bottini made notes of those statements, which supported Senator 
Stevens’s defense, but that Brady information was never disclosed 
to Williams & Connolly. 

Report at 71 (emphasis added). The Report then uses the word “supposed” (or the synonymous 
phrase “were to be”) 20 times in describing what Williams allegedly told AUSA Bottini about 
the combining of the VECO and Christensen Builders invoices. The record is clear, however, 
that Williams never made that statement to AUSA Bottini (or, apparently, to anyone else on the 
prosecution team). 

Although the Special Prosecutor spent over 100 transcript pages pushing this 
interpretation, AUSA Bottini was absolutely clear and emphatic in his deposition that Williams 
never said that the invoices were “supposed” to be combined, see S.P. Tr. at 136-37 (“Q: . . . Did 
you ever hear him say anything like that [that his time was supposed to be added to the 
Christensen bills]? A: I did not. Q: Ever? A: Ever. Q: Not just at this meetiiig[?] A: Ever, 
yes.”), and the term “supposed” is nowhere to be found in AUSA Bottini’s notes of his meetings 
with Rocky Williams. Nor apparently did Mr. Goeke and Agent Joy — the only other two 
participants in the meetings with Rocky Williams — indicate that there was an agreement 
whereby Allen was “supposed to” add Williams’ time to the Christensen Builders bills. 


underscore a fact that was obviously new to him. See Report at 437 (reprinting the note). He would not 
have written that note on September 14 if he actually recalled that Bill Allen had told him the same thing 
in April. The Report’s loaded language about this incident was misplaced, and should have no place in a 
Court-sanctioned official report, especially one that will be publicly released and have an impact on 
personal reputations. 

The Report cites no deposition from those two men to support its interpretation. Not having 
received the Special Prosecutor or OPR deposition transcripts of any other witness or subject, we do not 
know the full extent of Agent Joy’s or Mr. Goeke’s questioning on this topic. 



92 


O'MtLVENY & Myers lli' 

The Honorable Eric H. Holder, Jr., March 15, 2012 - Page 24 


What Williams did tell AUSA Bottini was that he “assumed” that the VECO expenses 
would be added to the subcontractor’s bills and submitted to Senator Stevens for payment. 

AUSA Bottini told the Special Prosecutor that Williams said the same thing in three different 
interview sessions, and his notes from all three of those meetings confirm that Williams used the 
term “assume.” 

This is more than just semantics; assuming that something will occur is quite different 
from saying something was supposed to occur. The latter requires a factual basis, while the 
former does not. Surprisingly, the Special Prosecutor’s Report simply substitutes “supposed” for 
“assumed” in its discussion of this issue and then uses the stronger term as the factual predicate 
for its finding that AUSA Bottini violated Brady by failing to disclose Williams’ statement to the 
defense. As explained below, see Section III.H. 1, that finding is as flawed as the Report’s 
creative terminology on this point. 

2. The Report’s assertion that AUSA Bottini used false testimony from Bill 
Allen during his closing argument. 

The Report states that AUSA Bottini “endorsed and capitalized on Mr. Allen’s false 
denial during his summation,” Report at 20, presumably in furtherance of its suggestion that 
AUSA Bottini was unfairly exploiting defense counsel’s inability to pin Bill Allen down as to 
when Allen first told the prosecutors about the statement by Bob Persons that “Ted is just 
covering his ass.” The record is clear that AUSA Bottini did no such thing. 

AUSA Bottini argued in his summation, in relevant part: “Now the defendant says, well, 
Allen just made that up, that’s a lie, that never happened. Again, you saw and you heard from 
Bill Allen and you saw and you heard from Bob Persons. You can judge yourself the credibility 
of those two individuals. Again, if that were so, if Allen just made that up, wouldn’t the story be 
better about that?” Trial Tr. (Oct. 21, 2008 am) at 54.^’ AUSA Bottini’s argument is solely 
directed against defense counsel’s contention that Bill Allen “made up” the story about Persons 
telling him the senator was “covering his ass”; that argument says and implies nothing about 
when Allen first allegedly made that story up. By injecting a temporal element into AUSA 
Bottini’s argument, the Report is then able to draw a sinister interpretation of his argument — i.e., 
that AUSA Bottini was suggesting that Allen had not just recently told the government about the 
“covering his ass” statement, when he knew that that was the case. It is plainly evident from the 
trial transcript that AUSA Bottini was saying nothing about when Allen first mentioned the 
“covering his ass” statement. The point he is addressing is the defense contention that this was a 
fabrication (regardless of when it was allegedly fabricated), and that is apparent from his 


It is worth noting that the Special Prosecutor deposed Allen about his “covering his ass” 
testimony, and Allen was emphatic that he was telling the truth about his conversation with Persons in 
2002. See Allen S.P. Tr. at 21-25, 45-46. Allen’s testimony to the Special Prosecutor on this point is not 
mentioned in the Special Prosecutor’s Report, but we know about it because it was in the OPR draft 
report. 
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response to the contention — “[I]f that were so, if Allen just made that up, wouldn’t the story be 
better about that?” — which counters the defense’s fabrication theory^*’ without any reference to 
the timing of the alleged fabrication.’’ 

3. The Report’s assertion that AUSA Bottini “assisted” in drafting the 
inaccurate paragraph in the September 9 Brady letter. 

The Report accuses two prosecutors — AUSA Bottini and AUSA Goeke — of falsely 
informing the defense in the September 9, 2008 Brady letter that “no evidence” existed to 
support the suggestion that Allen asked Tyree to sign a false affidavit, when, in fact, three pieces 
of such evidence did exist. Report at 28. To support this aecusation, the Report repeatedly states 
or suggests that AUSA Bottini wrote or somehow had a hand in the creation or ratification of this 
language in the Brady letter. For example: 

• “Mr. Marsh, assisted by Mr. Bottini, Mr. Goeke and Mr. E. 

Sullivan, wrote [the Brady letter’s] penultimate paragraph 
which falsely stated that ‘the government is aware of no 
evidence to support any suggestion that Allen asked [Ms. 

Tyree] to make a false statement.’” Report at 15 (second 
alteration in original) (emphasis added). 

• “Instead of disclosing information that was on its face, and 
in fact, Giglio material, Mr. Bottini, Mr. Goeke and Mr. 

Marsh told Williams & Connolly that no such evidence 
existed.” Report at 502 (emphasis added). 

• “Mr. Bottini, Mr. Goeke and Mr. Marsh falsely represented 


“ This is a common prosecution argument to the jury. When the defense asserts that a 
government witness has embellished his testimony with a particular fabricated fact that is helpful to the 
government, the prosecutor will often cite other facts in that witness’ testimony that are not helpful to the 
government. The prosecutor then asks the jury to assess the defense contention by asking themselves the 
following questions: “If that witness is willing to lie about that one point to make it more helpful to the 
government, why didn’t he or she just lie about the other points and make them all helpful to the 
government? If the witness really was lying to you, why didn’t he make the whole story a lot better for 
the government?” That is the argument AUSA Bottini is making in this passage, and it is an argument 
that goes solely to the defense counsel’s suggestion of fabrication and not to the timing of the alleged 
fabrication. 

’’There is a suggestion in the Report that AUSA Bottini’s use of the word “just” in his closing 
argument was intended to convey that Allen had not recently told the government about the “covering his 
ass” statement. See Report at 476. Read in context, it is obvious that AUSA Bottini is using the w'ord 
‘just” to mean simply, not recently. He says, in essence, that Allen did not fabricate that statement; not 
that he did not fabricate it recently. 
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that there was ‘no evidence’ that Mr. Allen asked Ms. 

Tyree to lie.” Report at 503 (emphasis added). 

It is inaccurate for the Report to claim that AUSA Bottini in any way “assisted” Mr. 
Marsh in drafting the letter. The record is clear that AUSA Bottini simply saw a copy of the 
completed letter on the evening it was sent. As AUSA Bottini testified, he just “skimmed it”; he 
“didn’t read it in any detail for accuracy” and “do[es]n’t recall reading that section about this 
issue [subornation of perjury], and looking at it and going this isn’t right.” S.P. Tr. at 774. It is 
therefore inaccurate for the Report to assert that AUSA Bottini “told” or “represented” anything 
to Williams & Connolly about this issue. 

E. The Failure to Cite Exculpatory Facts 

The Model Rules of Professional Conduct require an attorney, in an ex parte 
proceeding,^* to disclose to a tribunal adverse facts that are known to the attorney. Mod. R. 

Prof 1 Cond. 3.3(e). This maxim is so important in ex parte proceedings because the tribunal 
(here, Judge Sullivan) does not have the benefit of an adverse attorney to point out those facts 
that contradict or rebut the positions put forward by the unopposed attorney. See id. cmt. 14 
(“The judge has an affirmative responsibility to accord the absent party just consideration. The 
lawyer for the represented party has the correlative duty to make disclosures of material facts 
known to the lawyer and that the lawyer reasonably believes are necessary to an informed 
decision.”). 

Based in part on this maxim that the decision-maker should be aware of the absent 
party’s “good facts,” the Department of Justice requires its prosecutors to present substantial 
exculpatory information to grand juries. United States Attorneys’ Manual § 9-1 1.233 
(Presentation of Exculpatory Evidence), Here, Judge Sullivan is functioning like a grand jury, 
absorbing all of the information provided to him by the Special Prosecutor and then deciding, 
pursuant to Rule 42, whether sufficient evidence exists to institute contempt proceedings. 

The Special Prosecutor omitted several critical adverse facts: 

First, the Report faults AUSA Bottini for the inaccurate language in the September 9 
Brady letter that there was “no evidence” to support the allegation that Allen asked Tyree to sign 
a false affidavit. The offending language was drafted by Mr. Marsh on September 8, 
immediately following a meeting among the PIN attorneys (and not AUSA Bottini). See Report 
at 324, 330. The Report never mentions that, on the day that language was drafted, AUSA 


“A judicial proceeding, order, injunction, etc., is said to be ex parte when it is taken or granted 
at the instance of and for the benefit of one party only, and without notice to, or contestation by, any 
person adversely interested.” Black’s Law Dictionary 661-62 (6th ed. 1968). This Report was “ex parte” 
because it was provided to the Court without providing AUSA Bottini (the party adversely interested) 
with notice or the opportunity for contestation. 
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Bottini spent that entire day travelling from Alaska to Washington, and that when he arrived PIN 
assigned him to argue two motions on September 10 that he had neither drafted nor researched. 
S.P, Tr. at 117-18, 241. There is no mention of how AUSA Bottini was otherwise fully occupied 
while others were composing the disclosure language for which the Report holds AUSA Bottini 
responsible.’* 

Second, as explained above, the Report faults AUSA Bottini for failing to correct Allen’s 
testimony suggesting he had not “just recently” told the government about Persons’ “covering 
his ass” statement for the first time. In his deposition, AUSA Bottini explained at length to the 
Special Prosecutor that Allen had some serious impairments, was easily confused and had a hard 
time hearing — facts that directly support AUSA Bottini’s understanding that everyone in the 
courtroom (including the Jury and defense counsel) would recognize that Allen was simply 
confused by the cross-examination. See OPR Tr. at 341. During his depositions, AUSA Bottini 
discussed Allen’s serious cognitive, speech, and auditory difficulties — the effects of a head 
injury following a motorcycle accident and a degenerative cognitive disease. S.P. Tr. at 500, 

558; OPR Tr. at 283, 345. In addition, Allen’s hearing was so poor he had to wear headphones 
during the trial,*** and the transcript of his trial testimony reflects countless verbal stumbles and a 
repeated disconnect between Allen’s testimony and the questions put to him. These facts have a 
direct bearing on the reasonableness of AUSA Bottini’s assessment that Allen’s testimony about 
the “covering his ass” statement was simply confused,*" that that confusion was apparent to the 
jurors who were already aware of Allen’s deficiencies,**’ and that because of these deficiencies it 
would likely have been fruitless to try to clarify Allen’s confusion on re-direct examination. 
Despite their direct relevance, the Report does not reference Allen’s cognitive difficulties when 
discussing Allen’s cross-examination testimony. 

” Even more jarring is the fact that the Report gives Ed Sullivan a free pass for the inaccurate 
language in the September 9 Brady letter, because he was preparing to argue a case before the D.C. 

Circuit on September 1 2, see Report at 342 (“Around the time the Brady letter was drafted, Mr. E. 
Sullivan was preparing for oral arguments that week in Stevens and in the D.C. Circuit Court of Appeals 
in United States v. Turner."), even though Mr. Sullivan — unlike AUSA Bottini — was directly involved in 
drafting the letter. It is difficult to see why the same reasoning did not apply to AUSA Bottini. 

*** To add to Allen’s confusion, the transcript reflects that his headphone technology failed 
repeatedly, including on two occasions during the afternoon of his cross-examination when defense 
counsel focused on his account of the “covering his ass” statement. Trial Tr. (Oct. 6, 2008 pm) at 28, 78. 

*'' Indeed, Allen testified to the Special Prosecutor that he merely “misunderstood the question”; 
he did not “intentionally lie.” Report at 492 (quoting Allen deposition testimony). 

*'* AUSA Bottini had elicited from Bill Allen on direct examination that he had these 
impairments. See Trial Tr. (Sept. 30, 2008 pm) at 53-54 (Q: Now as a result of the accident, did you 
sustain a brain injury? A: Yes. . . . Q: And you said that it is in an area of your brain that affects your 
speech; is that correct? A: Yes. Q: How does that brain injury actually affect your ability to speak? A: 

It does. It was pretty bad there for three to four months, and then as you go along, 1 guess your brain 
rewires itself. Q: Okay. Do you still have trouble expressing yourself sometimes? A: Sometimes, 1 can 
see the word or the picture and sometimes it won’t go through my lips.”). 
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Third, the Report accuses AUSA Bottini of subverting justice by intentionally 
suppressing Williams’ statement that he assumed Allen was adding his time to the Christensen 
Builders’ bills. However, the Report omits a directly inconsistent and exculpatory fact — that 
AUSA Bottini was planning to elicit that very statement during William’s direct examination at 
trial (that testimony never happened, as Williams fell ill right before trial and returned to Alaska 
for treatment, where he died shortly thereafter). See S.P. Tr. at 299. In fact, AUSA Bottini’s 
written outline for Williams’ testimony — which the Special Prosecutor has in his possession and 
used to question AUSA Bottini during the deposition — includes two questions to Williams about 
that assumption: 

101 What fdid you! do after you reviewed [Christensen 
Builders’ bills]? 

[A] Went to VECO, assumed that my time and Dave’s time 
added on 

[Q] Nobody tell you that? 

[A] I assumed. 

Id. (AUSA Bottini reading from his outline (deposition exhibit 21, page 139)). If AUSA Bottini 
intended to violate the law by withholding the fact of this assumption from the defense, it is hard 
to explain why he was planning to elicit it during his direct examination of Williams. The 
Report makes no mention of this very salient fact. 

F, The Failure to Cite Legal Authority Adverse to the Special Prosecutor’s Positions 

The Model Rules of Professional Conduct also prohibit a lawyer from knowingly failing 
to disclose “legal authority in the controlling jurisdiction known to the lawyer to be directly 
adverse to the position of the client.” Rule 3.3(a)(2). This requirement applies in proceedings 
where the lawyer is facing an adversary arguing the contrary position, and its application is even 
more important in an ex parte proceeding like the Special Prosecutor’s Report to the Court where 
there is no other party to point out the adverse authority. In our submission to the Special 
Prosecutor on April 9, 2010, we provided legal authority that clearly militated against a finding 
that AUSA Bottini committed a Brady or Napue violation, but none of that caselaw made it into 
the Report. 


1 . Legal authority indicating that Brady did not require the disclosure of 
Williams’ assumptions 

Williams told the government that he assumed that Allen would add the time spent by 
Williams and another VECO employee to Christensen Builders’ bills before sending the bills to 
Senator Stevens for payment. Williams based this assumption on the fact that Senator Stevens 
had told him and Allen in 1999, before Christensen was hired or any plans were drawn up, that 
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he wanted to pay for everything. S.P. Tr. at 172. 

The Report repeatedly asserts that Williams’ assumption (which it inaccurately 
characterizes, see supra Section III.D. 1) was Brady material because it would have “supported” 
and “corroborated” the defense theory that Senator and Mrs. Stevens thought that they were also 
paying VECO when they paid the Christensen Builders invoices. See Report at 1, 5, 6, 8, 38, 

107, 175, 192-93, 500. While tliat may, in fact be true, the law — which the Report ignores on 
this issue — clearly shows that more than an assumption is required to establish a Brady violation. 

For information to be “Brady,” it must either (1) be admissible or (2) directly lead to 
admissible evidence. United States v. Johnson, 592 F.3d 164, 171 (D.C. Cir. 2010). The 
Williams assumption fails both prongs of that test. First, it is black-letter law that an assumption 
is not admissible evidence because an assumption, by definition, is based on something short of 
first-hand knowledge — which is the strike zone of witness testimony at trial. See United States 
V. Burnett, 890 F.2d 1233, 1240 (D.C. Cir. 1989) (“[T]he admissibility of a witness’ testimony 
depends on proof of the witness’ firsthand knowledge of the events he will describe.”) (citing 
Fed. R. Evid. 602).'’'' Second, the Report fails to explain what “admissible evidence” would have 
been uncovered had the defense been made aware of Williams’ assumption. In fact, it is 
impossible to come up with any such evidence, in large part due to the following line of legal 
authority that the Report also completely overlooks. 

The source of Williams’ assumption was the 1999 conversation in which Senator Stevens 
told Allen and Williams that he wanted to pay for everything (which led Williams to assume — 
incorrectly, it turned out — that his and all of VECO’s time was added to the bills submitted to 
and paid by Senator Stevens and his wife). The law is clear that Williams’ description of that 
conversation would not be Brady material, because the defendant himself was a participant in the 
conversation. It is black-letter law that information is not Brady material if the defense is aware 
of the information. See United States v. Derr, 990 F.2d 1330, 1335 (D.C. Cir. 1993) {“Brady 
only requires disclosure of information unknown to the defendant , . . .”); United States v. 

O’Hara, 301 F.3d 563, 569 (7th Cir. 2002). And a statement made by the defendant himself is 
quintessentially information that the defendant knows. See United States v. Mahalick, 498 F.3d 
475, 478-79 (7th Cir. 2007) (explaining that, by definition, the government cannot “suppress[]” a 
defendant’s statements in violation of Brady because that information is known to the defendant, 
and even if the defendant forgot what he said, “it [i]s not the government’s job to remind him”); 
United States v. Phillips, 596 F.3d 414, 419 (7th Cir. 2010) (“[TJhere was no Brady violation 


Williams also explained that he made that assumption because he did not think that Allen 
would “do something as stupid” as not to charge Senator Stevens for VECO’s work. S.P, Tr. at 172. 

Indeed, in Wood v. Bartholomew, 5 1 6 U.S. 1,6(1 995) (per curiam), when a defendant 
challenged the prosecution’s suppression of a prosecution witness’s failed polygraph test, the Supreme 
Court held that such information is not even “evidence” for the purpose of Brady because it is 
inadmissible. 
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because [the defendant] was a party to the [suppressed] recorded conversation and would have 
been aware of any exculpatory statements made.”); United States v. Paris, 388 F,3d 452, 461-62 
(4th Cir. 2004) (“The FBI 302 was nothing more than a summary of [the defendant’s] own 
statements, , . , Because the contents of the FBI 302 were already known to [the defendant], the 
failure to disclose this report did not violate Brady P), vacated on other grounds, 544 U.S. 916 
(2005). 


2. Legal authority directing that claims under Napue v. Illinois must be 
considered in context 

The Report also fails to cite the casolaw advising courts how to analyze allegations that a 
prosecutor violated the rule laid out in Napue v. Illinois, 360 U.S. 264 (1959), by eliciting or 
failing to correct false testimony. It overlooks the controlling caselaw instructing that witness 
statements on the stand should not be viewed in isolation, but must be analyzed “in context.” 
United States v. Mejia, 597 F.3d 1329, 1339 (D.C. Cir. 2010),“'* Nor does the Report reference 
the law holding that confused testimony does not impose a Napue duty for the prosecutor to 
correct it. United States v. Crockett, 435 F.3d 1305, 1317 (lOth Cir. 2006).“"' Finally, the Report 
makes no mention of the many opinions holding that a Napue claim will lie only if the 
uncorrected witness testimony can be shown to be intentionally perjurious, as opposed to simply 
mistaken or confused."'* 


The Report does cite Meija, see Report at 470, but not for this proposition. 

Bill Allen told the Special Prosecutor that, just as AUSA Bottini believed, he was simply 
confused by the cross-examination when he answered “No.” to the question “When did you first tell the 
government that Persons told you Tod was covering his ass and these notes were meaningless? It was just 
recently, wasn’t it?” See Report at 491-92, 

In Crockett, the prosecution witness falsely but mistakenly answered “no” to defense counsel’s 
question about whether she would receive a benefit in exchange for her testimony. Id. After viewing that 
response in the context of her entire direct and cross-examinations, the court found that the witness was 
“confused about her obligation to testify against [the] Defendant.” and therefore found no Napue violation 
because “[t]here has been no showing of deliberate false testimony.” Id. 

Many courts require perjured testimony — as opposed to simply false testimony — to make out a 
claim for Napue. See United States v. Agurs, 427 U.S. 97. 103 (1976) (explaining that the government 
violates Brady if “the undisclosed evidence demonstrates that the prosecution’s case includes perjured 
testimony and that the prosecution knew, or should have known, of the peijury”); United States v. Clarke, 
767 F. Supp. 2d 12, 66-67 (D.D.C. 2011) (explaining that, to make out a Napue violation, the defendant 
“must first establish that the testimony at issue was, in fact, peijured”); see also United States v. Are, 590 
F.3d 499, 509 (7th Cir. 2009); Crockett, 435 F,3d at 1317. In fact, the Special Prosecutor appeared to 
accept this proposition in his questioning of AUSA Bottini in December 2009 when the Special 
Prosecutor specifically equated a Napue violation with peijurious testimony. See S.P. Tr. at 653:1-4 (“Q: 
You were aware of your obligations under [Napue] v. Illinois! Are you familiar with that case, that the 
government’s not allowed the use perjury as testimony in its case?”). The Report should have at least 
mentioned that many courts — and the Special Prosecutor himself — require a showing of intentional 


footnote continued on next page 
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^ ^ 4: 

The Report’s failure to include all of this case law was a serious oversight. It denied the 
Court — and now the public — the knowledge that the law provided two strong refutations of the 
Report’s conclusions: (1 ) that the Report’s finding that Williams’ statements would have 
“corroborated the defense theory” is not enough to establish an actionable violation of the Brady 
disclosure rules and (2) that Allen’s discrete cross-examination testimony did not rise to the level 
of a Napue false-testimony violation. Without any discussion of the relevant legal authority, 
these two glaring weaknesses in the Report’s findings remained hidden. 

G. The Failure to Cite the Applicable Legal Standard 

Judge Sullivan appointed Mr. Schuelke to investigate the prosecutors for committing 
criminal contempt. Trial Tr. (Apr. 7, 2009) at 46. Yet while the Report lists three elements 
required to prove criminal contempt, see Report at 507-09, it never even recites the applicable 
mens rea standard. 

Criminal contempt is a specific intent crime. See United States v. Cutler, 58 F.3d 825, 
837 (2d Cir. 1995) (“Criminal contempt generally requires a specific intent to consciously 
disregard an order of the court.” (internal citation omitted)); Waste Conversion, Inc. v. Rollins 
Envtl. Sen’s. (NJ), Inc., 893 F.2d 605, 610 (3d Cir. 1990) (en banc) (similar). Acting with 
“specific intent” requires that the individual have a wrongful “purpose,” rather than simply 
“knowledge” (which is the general intent standard). United States v, Bailey, 444 U.S. 394, 405 
(1980). The pattern jury instruction provides: 

In order to be guilty of criminal contempt, therefore, it is essential 
that the defendant acted knowingly and with the specific intent to 
disobey or disregard the order of the court. A person acts 
knowingly if he acts intentionally and voluntarily and not because 
of ignorance, mistake, accident, or carelessness. I instruct you that 
if you find beyond a reasonable doubt that the defendant 
understood [the Court’s] order and consciously refused to obey 
that order, the defendant’s conduct would then be knowing and 
willful, and this element of the offense would be satisfied. 

1-20 Modem Federal Jury Instructions: Criminal T| 20.02, instmetion No. 20-15. 


perjury to make out a Napue violation. This is especially true here, where Allen told the Special 
Prosecutor, under oath, that his cross-examination testimony was innocently mistaken rather than 
intentionally false. Report at 49 1 -92. 
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When he deposed AUSA Bottini, the Special Prosecutor indicated he was aware of the 
specific intent standard. In reference to the Stevens prosecution, he specifically reminded AUSA 
Bottini that “the defendant’s state of mind ... is what the [Stevens] case was all about — this was 
a specific intent crime alleged.” S.P. Tr. at 139. Yet, the Report never mentions that specific 
intent is equally required for a contempt case like this one, and should therefore have been 
established before the Special Prosecutor concluded that “the evidence . . . compels the 
conclusion, and would prove beyond a reasonable doubt, that . . , Brady information was 
intentionally withheld from the attorneys for Senator Stevens.” Report at 28. 

H. The Failure to Follow the Applicable Legal Standard in the Analysis of AUSA 
Bottini’s Culpability 

Predictably enough, the failures cited above — and particularly the failure to recognize the 
relevant legal standard for criminal contempt (specific intent) — result in a legal analysis of 
AUSA Bottini’s culpability that falls far short of the rigorous balancing of law and facts that 
should underlie any determination of guilt or innocence. In fact, it is fair to say there is almost 
no legal analysis at all in this Report. 

When we submitted our 48-pagc argument to the Special Prosecutor in early 2010, we 
devoted approximately 15 pages of that document to legal analysis — i.e., to applying the facts of 
this case to the rules and caselaw that define the boundaries between culpability and non- 
culpability for each allegation against AUSA Bottini. In the Special Prosecutor’s 514-page 
Report, there are about eight pages of general description oi Brady material and the prosecutor’s 
Brady obligations. Then as to each allegation, the Report devotes barely a paragraph to a 
discussion of the relevant rules before finding AUSA Bottini in violation of those rules. 

The paucity of legal discussion is but a symptom of the fundamental problem in the 
Special Prosecutor’s Report — the absence of fair legal reasoning behind its findings against 
AUSA Bottini. A cursory examination of each of the Report’s findings demonstrates the 
shallowness of its legal reasoning. 

1 . The Rocky Williams Statements 

The following paragraph is the sum total of the Report’s analysis of the Brady allegations 
relating to Rocky Williams’ statements: 

By any [articulation of the Brady] standard, the information 
provided to the prosecutors by Rocky Williams and Bambi Tyree 
was Brady material. Mr. Williams’s statements to Mr. Bottini, Mr. 

Goeke and Agent Joy during trial preparation interviews in August 
and September 2008, days before the trial began, that he 
understood, based on conversations with Mr. Allen and Senator 
Stevens, that VECO expenses were to be included in the 
Christensen Builders’ bills, directly supported and corroborated 
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Senator Steven’s [i-i'c] principal defense and his and Catherine 
Stevens’s testimony at trial. Mr. Williams’s statements constituted 
quintessential Brady information which Mr, Bottini and Mr. Goeke 
withheld and concealed from Senator Stevens and Williams & 
Connolly. 


Report at 500. 

In that one paragraph, the Report purports to demonstrate that the Special Prosecutor has 
a prosecutable case regarding AUSA Bottini’s failure to disclose Williams’ statements — i.e. that 
he has proof beyond reasonable doubt that; (1) AUSA Bottini violated a court order; (2) that he 
did so knowingly, and (3) that he did so intentionally. A less superficial discussion of those 
elements as to each allegation shows that the Report utterly failed to satisfy them. 

Violation-. AUSA Bottini’s uncontradicted deposition testimony was that Williams said that he 
(Williams) “assumed” that the VECO bills were being combined with the Christensen Builders 
bills. As explained above, assumptions are typically not considered relevant and admissible at 
trial. The fact that a contractor assumed that a United States Senator would pay for the work the 
contractor was doing on the senator’s house is probative of nothing. Most contractors working 
on a job would assume that the homeowner would be billed and pay for their work. If that were 
eonsidered relevant and admissible, then every worker who appeared on that job site could be 
called to testify about their assumption. Given that reasoning, it is hard to see how AUSA 
Bottini’s failure to disclose the fact of Williams’ assumption to the defense constitutes a Brady 
violation in the first place. 

Knowledge: As AUSA Bottini explained at his deposition, he considered whether this 
assumption was exculpatory Brady information. He went through the analysis summarized 
above and concluded that it was not Brady material. Given his reasonable determination that it 
was not Brady information, it is difficult to see how the Special Prosecutor concluded that 
AUSA Bottini knew that it was and thereby knowingly violated the Brady requirement to 
disclose it to the defense. 

Intent: Even if AUSA Bottini were wrong with his analysis — and Williams’ statement was, in 
fact, disclosable Brady information — his resulting decision not to disclose it could not be deemed 
an intentional suppression of exculpatory material.^® At worst, that would have been a 
mistake — and not intentional misconduct. Lest there was any question on this point, the 
uncontroverted fact that AUSA Bottini planned to elicit this assumption during Williams’ direct 


For purposes of this discussion, we will assume that there was an order requiring the 
government to comply with it Brady obligations. 

And, having worked alongside Mr. Goeke for several years, AUSA Bottini believes it is 
inconceivable that Mr. Goeke would have intentionally committed misconduct on this issue or any other 
issue in this or any other case. 
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examination, see supra Section III.E (explaining this exculpatory fact), definitively demonstrates 
that he did not intend to withhold the information from the defense. 

2. The Bambi Tyree Information 

The government has an obligation under Brady and Giglio to give the defense 
information that undercuts the credibility of its witnesses. The prosecution team clearly violated 
that obligation when it sent a letter saying that “the government is aware of no evidence to 
support any suggestion that Allen asked [Tyree] to make a false statement.” Letter from Morris 
to Williams & Connolly (Sept. 9, 2008). The question for the Special Prosecutor, however, was 
whether AUSA Bottini — as opposed to others on the prosecution team — was personally 
responsible for that statement. The following is the Report’s legal analysis relating to AUSA 
Bottini’s liability on that point; 

Instead of disclosing information that was on its face, and in fact, 

Giglio material, Mr. Bottini, Mr. Goeke and Mr. Marsh told 

Williams & Connolly that no such evidence existed. 

^ ife ^ 

The Brady disclosure in Stevens was not just incomplete. Mr. 

Bottini, Mr. Goeke and Mr. Marsh falsely represented that there 

was “no evidence” that Mr. Allen asked Ms. Tyree to lie. 

Report at 501-02. 

The analysis — if one can call it that — simply groups AUSA Bottini together with Mr. 
Goeke and Mr. Marsh in assigning guilt for the Giglio violation. In doing that, the Report 
completely overlooks a highly-relevant and uncontroverted fact — that AUSA Bottini simply did 
not taow or see that the “no evidence” reference was in the letter. See S.P. Tr. at 774 (“1 don’t 
recall reading that section [in the Brady letter] about this issue [of ‘no evidence’], and looking at 
it and going[,] this isn’t right. . . .”); see also id. at 740 (“Q: So it may well be today, the first time 
that you have realized the shortcomings of this paragraph [of the Brady letter about ‘no 
evidence’]? A: Yeah.”). 

The following is the analysis of the elements that was absent from the Report: 

Violation: A violation of Brady occurred when the government sent its September 9, 2008, letter 
saying that there was “no evidence” that Bill Allen asked Bambi Tyree to sign a perjurious 
affidavit. The question, however, is whether AUSA Bottini committed that violation. The 
record is clear that he did not: he had no role in drafting that part of the letter; he was on travel as 
it was being finalized; he simply skimmed it after it was completed; and he did not see that the 
letter was inaccurate. 
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Knowledge-. Given the evidence that AUSA Bottini simply did not see the “no evidence” 
reference when he skimmed the letter, it is impossible to understand how he could be held 
responsible for knowingly committing a Brady violation. 

Intent. Without knowledge that the letter was inaccurate, he logically cannot be held responsible 
for intentionally misleading the defense. 

3. Bill Allen’s Testimony 

Again, the Report provides no more than a single paragraph of analysis before accusing 
AUSA Bottini of violating Napue: 

Mr. Bottini had not forgotten during Mr. Allen’s cross-examination 
on Oct. 6, 2008, when Mr. Sullivan attempted to demonstrate that 
his CYA testimony [Allen’s testimony that Bob Persons had told 
him Senator Stevens was just “covering his ass” with the Torricelli 
Note] was a recent fabrication, that Mr. Allen told him about that 
CYA conversation for the first time on Sept. 14, 2008. He failed to 
correct Mr. Allen’s false testimony that he had not told the 
prosecutors “just recently” about his CY A conversation with Mr. 

Persons. Mr. Bottini knew that he was obliged by Brady, Giglio 
and Napue to correct that false testimony and/or disclose the truth 
to Williams & Connolly and the Court, and he chose not to. Mr. 

Bottini’s explanation, that he knew from his experience with Mr. 

Allen that he was confused and misunderstood Mr. Sullivan’s 
question, does not excuse his failure to correct testimony which he 
knew was false. 

Report at 505 (internal citations and parentheticals omitted). 

Here, the Report at least attempts a cursory analysis under the elements of criminal 
contempt, but its recitation of the facts is flat wrong. 

Violation-. The government violates Napue when a witness’s false testimony goes uncorrected 
and the government does not notify defense counsel or the court. United States v, Crockett, 435 
F,3d 1305, 1317 (10th Cir. 2006); see also Report at 505. Here, there was no violation, because 
after finally grasping that defense counsel was asking when Allen told the government about the 
CYA comment (rather than when Persons told Allen about it), Allen testified truthfully to the 
best of his ability: “Hell, I don’t know[.] I don’t know what day it was.” Trial Tr. (Oct. 6, 2008 
pm) at 81; .see also United States v. Mejia, 597 F.3d 1329, 1339 (D.C. Cir. 2010) (m Napue 
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analysis, testimony must be evaluated “in context”)/’ 

Knowledge: The Report claims that “Mr. Bottini knew that he was obliged by Brady, Giglio and 
Napue to correct that false testimony.” Report at 505 (emphasis added). Wrong. He did not 
know (and did not believe) that Napue or any other doctrine obliged him to correct what he 
perceived to be Allen’s innocently confused testimony that Allen then sufficiently cleared up on 
his own. See also Hess v. Trombley, No. 2:06-cv-14379, 2009 WL 1269631, at *6 (E.D. Mich, 
May 1, 2009) (“While a prosecutor may not knowingly use perjured testimony, a prosecutor is 
not required to ensure that prosecution witnesses’ testimony be free from all confusion, 
inconsistency, and uncertainty.”). 

Intent: Because he did not think he had a duty to correct Allen’s testimony, AUSA Bottini could 
not have intentionally decided to violate Napue by remaining silent. 

I. The Failure to Afford the Subjects the Opportunity to Review and Comment on 
the Report Before Finalizing and Submitting It to the Court 

The Special Prosecutor spent almost two years drafting a 500-page, fact-intensive report. 
As we explain here, he got critical facts wrong, and came to a number of incorrect conclusions. 

If he had given us an opportunity to comment on a draft of the report and then fairly considered 
those comments before finalizing it, the Report could have been much more analytically sound 
and factually accurate. 

Indeed, the federal offices that conduct similar such investigations routinely afford 
subjects the opportunity to review and comment on a draft report. The Department’s Office of 
Professional Responsibility, for example, afforded us that opportunity with its own report on the 
Stevens case. The Department’s Inspector General also frequently takes this approach. There is 
good reason for such a practice, as it strengthens the integrity of the final report and serves as an 
important measure of fairness for the subjects. Here, the Special Prosecutor disregarded this 
common and critical practice. We did not learn about his findings and conclusions until after he 
issued his Report to the Court and the Court made its announcement on November 21, 201 1. 

It is true that on February 8, 2012, three months after the Report was finalized. Judge 
Sullivan permitted subjects the opportunity to draft written comments that would be appended to 
the public version of the Report. While this may have afforded a good opportunity to vent, it did 
nothing to address the substance of the Report. Unlike the processes described above, where 
subjects submit comments on a draft report with the hope and intention of shaping the final 
report, here there has been no such possibility: the Report has been finalized, and nothing in our 
appended comments will alter its analysis or conclusions. 


Many courts require testimony to be intentionally false (rather than simply confused) before 
finding a Napue violation, see supra note 48, but one does not even need to reach that legal argument here 
to see that there was no Napue violation. 



105 


O’Melveny & Myers lli> 

The Elonorable Eric H. Holder, Jr., March 15, 2012 - Page 37 


IV. THE SPECIAL PROSECUTOR’S RECOMMENDATION TO THE COURT 

Internal Department of Justice guidance permits a federal prosecutor to institute criminal 
charges against the subject of an investigation only if he “believes that the person’s conduct 
constitutes a Federal Offense and that the admissible evidence probably will be sufficient to 
obtain and sustain a conviction.” United States Attorneys’ Manual § 9-27.220 (Grounds for 
Commencing or Declining Prosecution). “Moreover, both as a matter of fundamental fairness 
and in the interest of the efficient administration of justice, no prosecution should be initiated 
against any person unless the government believes that the person probably will be found guilty 
by an unbiased trier of fact.” Id. The Special Prosecutor’s Report, for all of the reasons 
discussed above, falls dramatically short of meeting that standard — ^particularly when it comes to 
proving that AUSA Bottini acted with the intent necessary to sustain a prosecution for criminal 
contempt. 

Rather than concede the lack of evidence to prove an intentional violation beyond a 
reasonable doubt, however, the Report relies on a technicality to justify its decision not to 
recommend criminal charges: that a contempt prosecution for Brady violations cannot be 
established because the Court failed to “issue a clear, specific and unequivocal order” directing 
the prosecution team to comply with Brady. Report at 5 1 3, In the absence of such an order, the 
Report concluded, it could not recommend that a prosecution be undertaken. After stating its 
recommendation against prosecution, the Report then pointedly explains that “[w]ere there a 
clear, specific and unequivocal order of the Court which commanded the disclosure of [the 
alleged Brady information], we are satisfied that a criminal contempt prosecution would lie.” 
Report at Sli 

This tactic may have seemed an elegant solution to the Special Prosecutor. But, it did not 
seem so elegant to AUSA Bottini. While he was gratified that he would not face criminal 
prosecution, he was horrified to see that the declination of prosecution was accompanied by a 
full-throated accusation that he had intentionally subverted justice in the pursuit of his duties for 
the Justice Department. 

This device for declining the case without addressing the prosecutability of the alleged 
misconduct raises a couple of interesting questions. First, a cursory reading of the trial transcript 
shows that the Court did, in fact, issue a clear and unequivocal order to the government to 
produce Brady material, despite the Report’s assertion otherwise. On September 10, 2008, 
when the defense was complaining about the government’s Brady practices, the Court said: 


While there is indeed no written order, it is well established that a written order is not required 
for a contempt proceeding; an oral order will suffice. See United States v. Turner, 812 F.2d 1552, 1564 
(1 1th Cir. 1987) (assuming that oral orders could give rise to contempt); In re Hipp, Inc., 5 F.3d 109, 1 12 
n.4 (5th Cir. 1 993) (“[An] order entered in open court in presence of [the] defendant may be enforced by 
criminal contempt.”). 
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So the government says[,] [“Jwe’re aware of our Brady 
obligations, [”] and I say[,] [“]fine, then comply with your Brady 
obligations,[”] and why should I do more than that? 

Trial Tr. (Sept. 10, 2008 am) at 60. The defense responded by exhorting the Court to issue the 
sort of comply- with-Sracfy order it had just described. Id. The Court agreed, telling all attorneys 
present that “1 just did it. I just did it.” Id. Later during the same hearing, the Court re-iterated 
its order that the government must comply with Brady. “I'll just issue an order as a general 
reminder to the government to remind it of its daily ongoing obligation to produce that material 
[Brady material].” Id. at 74. The Court’s oral mling was plain and unequivocal: the government 
was ordered to “comply with [its] Brady obligations.”^^ 

The second peculiar aspect of this declination rationale lies in the fact that the “absence 
of a clear order” should have been apparent from the very inception of this investigation. The 
Special Prosecutor understood from the date of his appointment that his mandate was to 
investigate contempt charges specifically, and within a short time he had the trial transcripts and 
knew that no “clear order” existed. If the absence of such an order were truly the impediment to 
a contempt prosecution, it is difficult to understand why the Special Prosecutor spent an 
additional two and-a-half years (and cost the government unknown thousands of dollars) to 
conduct an investigation into conduct he knew could never be prosecuted. 

We do not raise those questions to quibble with the Report’s legal conclusion that a 
“clear, specific and unequivocal order” is necessary for contempt. Rather, we do so because the 
Report leveled the unsupported accusation that AUSA Bottini committed federal crimes and then 
used that legal conclusion in a way that avoided any responsibility for backing up that accusation 
with actual proof. 

V. THE COURT’S ANNOUNCEMENT OF INTENTIONAL MISCONDUCT 

FINDINGS 

On November 21, 2011, the Court entered a public order stating that the Special 
Prosecutor “concluded that the investigation and prosecution of Senator Stevens were 
‘permeated by the systematic concealment of significant exculpatory evidence which would have 
independently corroborated his defense and his testimony, and seriously damaged the testimony 
and credibility of the government’s key witness.’” Nov. 21, 201 1 Order at 3 (quoting Report at 
1). In the same order, the Court indicated its desire to publicly release the Report. See id. at 1 1 
(“[T]he Court has already expressed its intent to make the results of Mr. Schuelke’s Report 
public to the greatest extent possible.”). 


If the Brady violations are as clear-cut as the Report suggests, then it is impossible to see how 
an order to “comply with your Brady obligations” can be deemed insufficiently “clear, specific and 
unequivocal” to cover those violations. 
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This process has led inevitably to the public concluding that our client is guilty of gross 
intentional misconduct. See Editorial, Release the Stevens Report, N.Y. Times (Feb. 7, 2012) 
(quoting from Judge Sullivan’s November 21 order and contending that prosecutors engaged in 
“illegal concealment”). This has led, in turn, to calls for retribution and punitive action against 
AUSA Bottini that would mean the ruin of his career. See Oversight of the US. Dep 't of Justice: 
Hearing Before the Senate Judiciary Comm., Webcast at 64:20-65:15 
(Nov. 8, 20! 1) (Senator Hatch is “bother[ed]” by “really offensive approaches” of Stevens 
prosecutors; “I don’t see anything being done about it.”); Jordy Yager, Senators to Justice 
Department: Sack Prosecutors, Apologise to Stevens Family, The Hill (Dec. 1 4, 20 1 1 ) (“A 
bipartisan group of senators is calling on the Justice Department to . . . fire the attorneys accused 
of the withholding of evidence that contributed to [Senator Stevens’] criminal conviction.”); 
Mike ScarceMa, AG Holder: Ted Stevens Report Has “Disturbing" Findings, Blog of Legal 
Times (Mar. 8, 2012) (quoting Senator Feinstein: “1 think that actions have to be taken [against 
the Stevens prosecutors].”); Statement of Senator Hutchinson on Prosecutorial Misconduct in the 
Investigation of Senator Ted Stevens (Mar. 12, 2012)^'* (“I have further asked the Attorney 
General what action he will take to remove the prosecutors from the Justice Department.”); 
Editorial, Case Closed? Not Yet, Wash. Post (Nov. 29, 2011) (“Mr. Holder should ask for an 
independent assessment of whether the culpable attorneys should be prosecuted for obstruction 
ofjustice.... The Justice Department should refer the report to the state bar associations that 
licensed these lawyers, so that they may consider disbarment or other punishments.”). 

This process is an object lesson in the dangers that arise when there is a deviation from 
the standard rules of criminal prosecution. It demonstrates with absolute clarity why our federal 
prosecutors are prohibited from publicly issuing accusations against subjects they choose not to 
prosecute. See United States Attorneys’ Manual § 9-27.760 (Limitation on Identifying 
Uncharged Third-Parties Publicly). In our criminal justice system, the government has only one 
means of leveling an accusation against an individual — through the official filing of criminal 
charges. At the end of an investigation, the prosecutor either seeks charges against a subject or 
he does not. There is no middle ground. He cannot decline to bring criminal charges but then 
turn around and level public accusations against the subject — accusations that the subject cannot 
rebut through the truth-finding process of litigation. 

That is exactly what happened here. And the result is that AUSA Bottini is now the 
subject of criminal accusations — accusations issued with the imprimatur of a federal court — that 
he will never have the opportunity to confront and rebut in court. This letter is AUSA Bottini’s 
rebuttal — the rebuttal he was denied by this flawed process. 


” Available at http://hutehison.senate.gov/?p=press_release&id=1015. 
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VI. CONCLUSION 

As you can see, AUSA Bottini feels very strongly about the conclusions in the Special 
Prosecutor’s Report. He believes that federal prosecutors must be above reproach in every 
aspect of their work, and he has held himself to that high standard throughout his long career of 
service to the United States. While he readily admits that he made mistakes during the Stevens 
prosecution, he cannot accept the Report’s finding that he intentionally violated the rules — a 
finding that runs completely counter to the principles of honor and public trust that he holds dear 
as a federal prosecutor. 

1 also reject those findings, and I do so in large part because I have come to know Joe 
Bottini as a very good and honest man who would never do the things charged in the Report. For 
those who do not know Joe — like you and most of your colleagues at the Department — it will 
take more than that to see through the Report’s findings. It will require doing what we did in this 
letter — going behind the conclusory statements and scrutinizing the evidence and analysis 
underlying those findings. If you do that, 1 am absolutely confident you will see that the Special 
Prosecutor’s charges are completely unsupported by hard facts or sound legal analysis, and that 
Joe acted in good faith in tlie Stevens trial and never intentionally violated the rules and 
principles to which he has devoted his entire career as a federal prosecutor. 

Once you and your colleagues come to that realization, Joe will once again be seen within 
the Department as the honest and upright public servant that he is. That will mean more to Joe 
than you can possibly imagine. 

On Joe’s behalf, I want to thank you for reading this letter and considering his views 
about the Special Prosecutor’s Report. 


Sincerely, 

Kenneth L. Wainstein 


Enclosure 
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Statement for the Record from the Department of Justice 

Committee on the Judiciary 
United States Senate 


Hearing on the Special Counsel’s Report 
on the Prosecution of Senator Ted Stevens 
March 28, 2012 


1. Introduction 

The Department of Justice respectfully submits this statement for the record of today’s hearing 
before the Senate Judiciary Committee on the Special Counsel’s Report on the Prosecution of 
Senator Ted Stevens. 

When concerns were first raised about the handling of the prosecution of Senator Stevens, the 
Department immediately conducted an internal review. The Attorney General recognized the 
importance of ensuring trust and confidence in the work of Department prosecutors and took the 
extraordinary step of moving to dismiss the case when errors were discovered. Moreover, to 
ensure that the mistakes in the Stevens case would not be repeated, the Attorney General 
convened a working group to review discovery practices and charged the group with developing 
recommendations for improving such practices so that errors are minimized. As a result of the 
working group’s efforts, the Department has taken unprecedented steps, described more fully 
below, to ensure that prosecutors, agents, and paralegals have the necessary training and 
resources to fulfill their legal and ethical obligations with respect to discovery in criminal cases. 
These reforms include a sweeping training curriculum for all federal prosecutors and the 
requirement - for the first time in the history of the Department of Justice - that every federal 
prosecutor receive refresher discovery training each year. 

In light of these internal reforms, the Department does not believe that legislation is needed to 
address the problems that came to light in the Stevens prosecution. Such a legislative proposal 
would upset the careful balance of interests at stake in criminal cases, cause significant harm to 
victims, witnesses, and law enforcement efforts, and generate substantial and unnecessary 
litigation that would divert scarce judicial and prosecutorial resources. As was recently 
recognized by the Advisory Committee on Criminal Rules of the Judicial Conference of the 
United States (“Criminal Rules Committee’’), which in 2010-1 1 considered and rejected changes 
to Rule 16, true improvements to discovery practices will come from prosecutors and agents 
having a full appreciation of their responsibilities under their existing obligations, rather than by 
expanding those obligations. 

2. The Schuelke Report and the OPR Investigation 

As Mr. Schuelke acknowledged in his report, the Department cooperated fully with Mr. 
Schuelke’s inquiry into the prosecution of former Senator Ted Stevens. The Department’s 
Office of Professional Responsibility (“OPR”) separately investigated allegations of professional 
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misconduct by prosecutors in the Stevens case. Although OPR and Mr. Schuelke worked 
together and shared information throughout the investigative process, OPR is required to make 
an independent assessment of the allegations of misconduct. The entire Department misconduct 
review involves various steps, and the process is not finished until all the necessary steps have 
been completed. No formal action is taken against a Department employee until the disciplinary 
process is final. 

The Department seeks to be as transparent as possible with respect to decisions involving our 
attorneys. Nonetheless, the Department must also comply with the provisions of the Privacy 
Act, and disclosures of information from OPR and Office of Inspector General investigations 
that examine the conduct of individual Department employees have significant Privacy Act 
implications. The Department’s misconduct review process is in its last stages. To the extent it 
is appropriate and permissible under the law, we will endeavor to make the OPR findings public 
when that review is final. 

The Department acknowledges the wide variety of discovery failures that occurred in the Stevens 
case. These failures are core topics of the Department’s training regimen. The discovery training 
and resources that have been put in place over the past three years are designed, in part, to 
minimize the likelihood that the types of failures that occurred in Stevens will happen again. 

3. The Department’s response to the discovery failures that occurred in Stevens 

Attorney General Holder, who had taken office shortly after the Stevens trial, acted swiftly and 
decisively after learning of the discovery failures that occurred in that case. A new team of 
seasoned prosecutors was assigned to review the matter, and they determined that Senator 
Stevens and his attorneys had not been provided access to information they were entitled to 
receive. Because the undisclosed information could have affected the outcome of the case, the 
Attorney General took the extraordinary and appropriate step of dismissing the prosecution of 
Senator Stevens. He also ordered a comprehensive review of all discovery practices and related 
procedures across the country to reduce the likelihood of future discovery failures. 

The discovery failures in the Stevens case were not typical and must be considered in their proper 
context. Over the pa.st 10 years, the Department has filed over 800,000 cases involving more 
than one million defendants. In the same time period, only one-third of one percent (.33 percent) 
of these cases warranted inquiries and investigations of professional misconduct by the 
Department’s Office of Professional Responsibility. Less than three-hundredths of one percent 
(.03 percent) related to alleged discovery violations, and just a fraction of these resulted in actual 
findings of misconduct. Department regulations require DOJ attorneys to report any judicial 
finding of misconduct to OPR, and OPR conducts computer searches to identify court opinions 
that reach such findings in order to confirm that it examines any judicial findings of misconduct, 
reported or not. In addition, defense attorneys are not reticent to raise allegations of discovery 
failures when they do occur. 

Our prosecutors and agents work hard to keep our country and communities safe and to ensure 
that criminals are brought to justice honorably and ethically. Nonetheless, when there is even a 
single lapse, we must, and we do, take it seriously, because it could call the integrity of our 
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criminal justice system into question and could have devastating consequences. In April 2009, 
within days after the Stevens case was dismissed, the Criminal Discovery and Case Management 
Working Group was created to review the Department’s policies, practices, and training 
concerning criminal case management and discovery, and to evaluate ways to improve them. Our 
comprehensive review of discovery practices identified some areas where the Department could 
improve, and we have undertaken a series of reforms which have since been institutionalized. 

In January 2010, the Office of the Deputy Attorney General issued three memoranda to all 
criminal prosecutors; “Issuance of Guidance and Summary of Actions Taken in Response to the 
June 2009 Report of the DOJ Criminal Discovery and Case Management Working Group,” 
“Requirement for Office Discovery Policies in Criminal Matters,” and “Guidance for Prosecutors 
Regarding Criminal Discovery.” These memoranda provide overarching guidance on gathering 
and reviewing potentially discoverable information and making timely disclosure to defendants; 
they also direct each U.S. Attorney’s Office and Department litigating component to develop 
additional, district- and component-specific discovery policies that account for controlling 
precedent, existing local practices, and judicial expectations. Subsequently, the Office of the 
Deputy Attorney General has issued separate guidance relating to discovery in national security 
cases and discovery of electronic communications. 

Later in January 2010, the Deputy Attorney General appointed a long-serving career prosecutor 
as the Department’s first full-time National Criminal Discovery Coordinator to lead and oversee 
all Department efforts to improve disclosure policies and practices. Since January 2010, the 
Department has undertaken rigorous enhanced training efforts, provided prosecutors with key 
discovery tools such as online manuals and checklists, and continues to explore ways to address 
the evolving nature of e-discovery. These steps have included: 

• All federal prosecutors are now required to undertake annual update/refresher discovery 
training. Roughly 6,000 federal prosecutors across the country - regardless of experience 
level - receive the required training annually on a wide variety of criminal discovery- 
related topics. 

• During 2010-11, the Department’s National Criminal Discovery Coordinator traveled to 
approximately 40 U.S. Attorney’s Offices throughout the country to present four-hour 
blocks of training on prosecutors’ disclosure obligations under Brady, Giglio, the Jencks 
Act, Rule 1 6, and the U.S. Attorneys’ Manual (“USAM”), as well as on the discovery 
implications of electronically stored information (“ESI”). He also conducted numerous 
training sessions for prosecutors and other law enforcement officials at Main Justice in 
Washington, D.C. - including a series of training sessions for attorneys at OPR and the 
Department's Professional Responsibility Advisory Office - and at the National 
Advocacy Center in Columbia, South Carolina. 

• Since 2010, the Department has held several “New Prosecutor Boot Camp” courses, designed 
for newly hired federal prosecutors, which include training on Brady, Giglio, and ESI, among 
other topics. 
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• These training requirements were institutionalized through their codification in the USAM, 
Specifically, USAM § 9-5.001 was amended in June 20! 0 to make training mandatory for all 
prosecutors within 1 2 months after hiring, and requiring two hours of update/refresher training 
on an annual basis for all other prosecutors. 

• In 201 1 , the Department provided four hours of training to more than 26,000 federal law 
enforcement agents and other officials - primarily from the FBI, DEA, and ATF - on 
criminal discovery policies and practices. The Department is currently developing annual 
update/refresher training for these agents. 


• In late February 20 1 2, the Department held “train-the-trainer” programs in Washington, 
D.C., to begin training the next round of federal law enforcement agencies, including 
Department of Homeland Security agencies such as ICE, various OlGs, and other federal 
agencies. 

• The Department has held several Support Staff Criminal Discovery Training Programs, 
including one session earlier this month. In addition, the Department has produced 
criminal discovery training materials for victim/witness coordinators. 


• A Federal Criminal Discovery Blue Book - which comprehensively covers the law, 
policy, and practice of prosecutors’ disclosure obligations - was created and distributed 
to prosecutors nationwide in 201 1. It is now electronically available on the desktop of 
every federal prosecutor and paralegal. 


• One of the most challenging issues for prosecutors in meeting their discovery obligations 
in the digital age is the explosion of ESI. The Department developed - in collaboration 
with representatives from the Federal Public Defenders and counsel appointed under the 
Criminal Justice Act - a ground-breaking criminal ESI protocol. The protocol was 
distributed to prosecutors, defense attorneys, and members of the federal judiciary in 
February 2012. It is designed to: 


o promote the efficient and cost-effective production of ESI discovery in federal 
criminal cases; 

o reduce unnecessary conflict and litigation over ESI discovery by encouraging the 
parties to communicate about ESI discovery issues; 
o create a predictable framework for ESI discovery; and 

o establish methods for resolving ESI discovery disputes without the need for court 
intervention. 


The protocol has already received praise from the judiciary and defense bar. The 
Department is in the process of developing training on the protocol for prosecutors, 
defense attorneys, and the judiciary. 
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• In order to ensure consistent long-term oversight of the Department’s discovery practices, 
the Department moved the National Criminal Discovery Coordinator position into the 
Office of the Deputy Attorney General and made it a permanent executive-level position. 

The Department’s own policies require federal prosecutors to go beyond what is required to be 
disclosed under the Constitution, statutes, and rules. For example, under the USAM, prosecutors 
are directed to take a broad view of their obligations and resolve close calls in favor of disclosing 
exculpatory and impeaching evidence. The USAM requires prosecutors to disclose information 
beyond that which is “material” to guilt as articulated by the U.S. Supreme Court, and 
prosecutors must disclose exculpatory or impeachment information “regardless of whether the 
prosecutor believes such information will make the difference between conviction and acquittal 
of the defendant for a charged crime.” USAM § 9-5.001 . In addition, pursuant to the January 
2010 memoranda issued by then-Deputy Attorney General David Ogden, prosecutors have been 
instructed to provide broader and more comprehensive discovery than the law requires, and to be 
inclusive when identifying the members of the prosecution team for discovery purposes. (The 
Department’s policies do recognize that the requirement that prosecutors disclose more than the law 
requires may not be feasible or advisable in some national security cases where special complexities 
arise.) 

Despite these and other robust efforts, prosecutors - like other professionals - will never be 
immune to mistakes. As a matter of policy, we strive to be perfect, even though we know 
perfection is impossible. We require our prosecutors to strictly obey the law in both letter and 
spirit, and we work to ensure that isolated mistakes are detected early, corrected, and do not 
prevent justice from being done. 

4. Legislation in this area is unnecessary 

With the release of the Schuelke Report, some have argued that legislation is necessary to alter 
federal criminal discovery practice. The Department does not share that view. As detailed 
above, since Stevens, the Department has addressed vulnerabilities in the Department’s discovery 
practices. In light of these efforts, and the high profile nature of the discovery failures in 
Stevens, Department prosecutors are more aware of their discovery obligations than perhaps ever 
before. Now, of all times, a legislative change is unnecessary. 

Moreover, legislation along the lines that some have suggested, would upset our system of 
justice by failing to recognize the need to protect interests beyond those of the defendant. It 
would radically alter the carefully constructed balance that the Supreme Court and lower courts, 
the Criminal Rules Committee, and Congress have painstakingly created over decades - a 
balance between ensuring the protection of a defendant’s constitutional rights and, at the same 
time, safeguarding the equally important public interest in a criminal trial process that reaches 
timely and just results, safeguards victims and witnesses from retaliation or intimidation, does 
not unnecessarily intrude on victims’ and witnesses’ personal privacy, protects on-going criminal 
investigations from undue interference, and recognizes critical national security interests. 

Unfortunately, witness safety concerns are more than merely theoretical. Even under the current 
system’s careful balance betw'een a defendant’s right to a fair trial and witnesses’ privacy and 
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safety interests, we have had witnesses intimidated, assaulted, and even murdered after their 
names were disclosed in pretrial discovery. Legislation requiring earlier and broader disclosures 
would likely lead to an increase in such tragedies. It would also create a perverse incentive for 
defendants to wait to plead guilty until close to trial in order to ensure that they learn the 
identities of all the people who would have testified against them. 

The Department is also concerned that one such legislative proposal would require disclosure of 
information that is not substantially related to the defendant’s guilt, even in cases where the 
defendant is pleading guilty. This requirement would result in the unnecessary and harmful 
disclosure of national security-related information and would compromise intelligence and law 
enforcement sources and methods. For example, despite the existence of the Classified 
Information Procedures Act, a new discovery standard could result in the disclosure of 
investigative steps taken, investigative techniques or trade craft used, and the identities of 
witnesses interviewed during counterterrorism and counterespionage investigations. Moreover, 
in cases involving guilty pleas - where a defendant is necessarily prepared to admit facts in open 
court that establish he or she committed the charged offense(s) — such legislation would require 
the unnecessary disclosure of the identity of undercover employees or confidential human 
sources, scarce investigative assets who, once revealed, may no longer be used to covertly detect 
and disrupt national security threats. Currently, in the national security context, we tell other 
countries that we will keep the information they share with us confidential unless we absolutely 
need to disclose it because of its exculpatory nature. Under such a bill, we would have to 
disclose an increased volume of information and disclose it more frequently, thus discouraging 
cooperation from our foreign partners. 

In cases involving criminal charges against a defendant for child exploitation, impeachment 
information on the child-victim would need to be disclosed without regard to either admissibility 
or the substantial policy interests in keeping this information private, even if the evidence against 
the defendant included his own confession and videotapes of the defendant committing the 
abuse. In rape cases, information about a sex-crime victim’s sexual history, partners, and sexual 
predisposition would need to be disclosed to the defense - again, regardless of admissibility. 

The disclosures required by the current legislative proposal cut against the important policy aims 
of child protection and rape shield laws. 

Such legislation would also invite time-consuming and costly litigation over discovery issues not 
substantially related to a defendant’s guilt, resulting in delayed justice for victims and the public 
and greater uncertainty regarding the finality of criminal verdicts. Inclusion of a provision for 
awarding attorney’s fees would provide a significant incentive to engage in such collateral 
litigation. These concerns, among others, recently led the Criminal Rules Committee - a body 
populated by federal Judges who are intimately familiar with these discovery issues - to reject a 
proposed amendment to Rule 16 to expand prosecutors’ discovery obligations. 

5. Conclusion 


The Stevens case was deeply flawed. But it does not represent the work of federal prosecutors 
around the country who work for Justice every day. And it does not suggest a systemic problem 
warranting a significant departure from well-established criminal Justice practices that have 
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contributed to record reductions in the rates of crime in this country while at the same time 
providing defendants with due process. The Stevens case is one in which the current rules 
governing discovery were violated, not one in which the rules were complied with but shown to 
be inadequate. 

The objective of the criminal justice system is to produce just results. This includes ensuring 
that the processes we use do not result in the conviction of the innocent, and likewise ensuring 
that the guilty do not unjustifiably go free. It also includes an interest in ensuring that other 
participants in the process - i.e., victims, law enforcement officers, and other witnesses - are not 
unnecessarily subjected to physical harm, harassment, public embarrassment, or other prejudice. 

For nearly fifty years, a careful reconciliation of these interests has been achieved through the 
interweaving of constitutional doctrine (i.e., Brady v. Maryland, 373 U.S. 83 (1963); Giglio v. 
United States, 405 U.S. 150 (1972); Kyles v. Whitley, 514 U.S. 419, 439 (1995)), statutory 
directives (i.e., the Jencks Act and the Crime Victims’ Rights Act), and Federal Rules (i.e.. Rule 
16; Rule 26.2). Legislation in this area would disturb this careful balance without a 
demonstrable improvement in either the fairness or reliability of criminal judgments and in the 
absence of a widespread problem. The rules of discovery do not need to be changed. Rather, 
prosecutors and other law enforcement officials need to recognize fully their obligations under 
these rules, must apply them fairly and uniformly, and must be given tools to meet their 
discovery obligations rigorously. This is what the Department has done since the Attorney 
General directed the dismissal of the conviction in Stevens. And it is what the Department will 
continue to do in the future, under the policies and procedures that have been implemented and 
institutionalized during the past three years. 
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National Association of Assistant United States Attorneys 

13427 Hedges Run Dr. • Ste 104 -Lake Ridge, M 22192-1715 
Tel: (800) 455-5661 • Fax: (800) 528-3492 
Web: www.naausa.org 


The Honorable Patrick Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
Washington, DC 20510 


The Honorable Charles Grassley 
Ranking .Minority Member 
Committee on the Judiciary 
United States Senate 
Washington, DC 20510 


Re: Hearing on the Special Counsel’s Report on the Prosecution of Senator Ted 

Stevens 

Dear Chairman Leahy and Senator Grassley: 

On behalf of the approximately 5,700 Assistant United States Attorneys who 
sert'e this nation as the federal government’s prosecutors and civil litigators, we 
respectfully submit these comments for inclusion in the record of the March 27 hearing 
on the Special Counsel’s report on the prosecution of Senator Ted Stevens. The Special 
Counsel’s report alleges certain failures on the part of the prosecutors in carrying out 
their duty to disclose exculpatory and impeachment information, often referred to as 
Brady material. It also identifies incidents of poor judgment and mismanagement by 
certain Department of Justice officials in the conduct of the prosecution. 

While the Special Counsel’s report is troubling at several levels, we intend to 
withhold final judgment on the legality and correctness of the subject prosecutors’ 
conduct until the Office of Professional Responsibility, the official Department of Justice 
investigative authority in this matter, has completed its investigation and rendered its 
report. At the same time, on behalf of all Assistant United States Attorneys who closely 
work with federal law enforcement partners in protecting the innocent and prosecuting 
the guilty, we want to make it clear that, day in and day out, Assistant United States 
Attorneys are vigilant in properly carrying out their statutory and professional duties and 
responsibilities, and in some instances at deadly risk to themselves and their families. 

Ifthe Department of Justice ultimately finds that prosecutorial errors were 
committed, we are confident that the Department will address such shortcomings. One 
wrongly prosecuted case, however, does not demand a revamping of the entire federal 
discovery process or a body of law that has developed over the course of many years in 
the federal courts. Any error in the Stevens prosecution was not in the law, but in the 
execution of the law. To avoid the possibility of repetition of further errors, the 
Department of Justice to its credit has taken unprecedented steps in establishing a 
rigorous regimen of training and education for its prosecutors and law enforcement 
investigators. 
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We strongly challenge the notion that a nationwide systemic problem of discovery 
abuse by Assistant United States Attorneys exists and that such non-compliance requires 
a legislative fix. The careful balance of interests that is at stake in criminal cases would 
be upset by legislation tliat could cause significant harm to victims, witnesses and law 
enforcement efforts, and generate substantial and unnecessary litigation that diverts 
scarce judicial and prosecutorial resources. 

Over the past 1 0 years, the Department of Justice, mostly through the actions of 
its Assistant United States Attorneys, has filed over 800,000 eases involving more than 
one million defendants. In the same time period, only one-third of one percent (.33 
percent) of these cases warranted inquiries and investigations of professional misconduct 
by the Department’s Office of Professional Responsibility. Less than three-hundredths of 
one percent (.03 percent) of those inquiries related to alleged discovery violations, and 
just a fraction of these resulted in actual findings of misconduct. Moreover, Department 
of Justice statistics show that in 2010, 68,591 cases were prosecuted. In all those cases, 
only 26 allegations of Brady violations were reported. Even as to that small number of 
allegations, it is unknown how many allegations were dismissed as unfounded, how 
many alleged Brady> violations were simply the result of a lone mistake or bad judgment, 
or how many were instances constituted actual prosecutorial misconduct. 

What these facts prove is that American citizens can be assured that Assistant 
United States Attorneys conscientiously and diligently fulfill their Brady obligations on 
a routine basis. We are not unmindful that special interest groups are urging the passage 
of retaliatory legislation against government prosecutors, both state and federal, in the 
hopes of advancing their narrow self interest. This, though purporting to serve justice, 
merely serves to chip away at it. 

We oppose the Fairness in the Disclosure of Evidence Act of 2012, S, 2197, as 
unnece.ssary and inappropriate. An Assistant United States Attorney’s duty to disclose 
exculpatory or impeaching information springs from his special role in our system of 
justice under the Constitution as the legal representative of the United States of America. 
In the context of a criminal prosecution Assistant United States Attorneys well 
understand that their ultimate responsibility in this role is the pursuit of justice. 
Furthennore, over decades the duty to protect the innocent and prosecute the guilty has 
been defined and interpreted by the Supreme Court and other appellate courts of the 
United States. Those courts have prodigiously studied and analyzed the Constitutional 
and legal rights to be afforded a criminal defendant. The Federal Judiciary is in the best 
position to determine the parameters of the discovery obligations of Assistant United 
States Attorneys. The Advisory Committee on Criminal Rules of the Judicial Conference 
of the United States recently reaffinned that responsibility through its determination to 
preserve the current language of Rule 1 6 of the Federal Rules of Criminal Procedure. 

Thus, no further legislation is required. The proposed legislation will only confuse and 
complicate an already fair, well-knotvn, and well understood discovery process. 
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Moreover, the proposed legislation will lead to a variety of unintended harms 
involving witness privacy and safety, as well as the potential and dangerous disclosure of 
national security-related information, including intelligence and law enforcement sources 
and methods. The legislation also will invite time-consuming and costly litigation over 
discovery issues not substantially related to a defendant’s guilt, resulting in delayed 
justice for victims and the public and greater uncertainty regarding the finality of criminal 
verdicts. Inclusion of a provision for awarding attorney’s fees would only provide 
significant incentive to engage in such collateral litigation. 

In conclusion, while the Stevens case may have been deeply flawed, it does not 
represent the daily work of federal prosecutors throughout the country. Neither does it 
suggest a systemic problem warranting a significant departure from well-established 
criminal justice practices that have contributed to record reductions in the rates of crime 
in this country, while providing defendants with the basic rights of due process under the 
law. 


Thank you for your consideration of these comments and for your whole-hearted 
and continued support for the necessary work that Assistant United States Attorneys 
perform for our nation. 



John E Nordin, 11 
President 
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Dear Chairman Leahy and Ranking Member Grassiey: 

On behalf of the National Association of Criminal Defense Lawyers (NACDL), I 
write to thank you for scheduling a hearing on the Special Counsel's Report on 
the Prosecution of Senator Ted Stevens. 

Nearly fifty years ago, in Brady v. Maryland, 373 U.S, 83 11963), the Supreme 
Court recognized the constitutional importance of disclosing evidence that is 
favorable to a person accused of a crime. This decls'ion established certain 
constitutional obligations for prosecutors during the pre-trial information 
sharing process known as "discovery." Unlike discovery in civil cases, where 
money as opposed to a person's freedom is at stake, criminal discovery is 
guided by prosecutors' exceedingly narrow reading of the requirement 
established in Brady. The failure to satisfy Brady obligations presents a 
compromised criminal justice system with an obvious risk of conviction of the 
innocent, in addition, it puts a significant financial burden on the accused. Yet, 
such failures occur alt too often. 

Former U.S. Senator Theodore ‘Ted" Stevens was prosecuted and convicted for 
criminal ethics violations, subsequently lost his re-election campaign, and, only 
shortly before Ns tragic passing, was exonerated after a whistleblower revealed 
that prosecutors withheld critical evidence of Senator Steven's innocence in 
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violation of his constitutional rights. From the start, his prosecution was permeated with government 
misconduct, making it impossible for the Senator to get a fair trial. As a result of numerous egregious 
violations committed by the experienced prosecutors in this case, the Senator's conviction was 
eventually dismissed. The investigation into the misconduct ordered by U.S. District Court Judge Emmet 
G. Sullivan that has now been concluded by Special Counsel Henry F. Schueike, III will shed light on some 
of the types of discovery lapses that occur in criminal cases, whether due to misunderstanding, mistake, 
negligence, or even purposeful misconduct. 

Unfortunately, however, the type of conduct at issue in the criminal case against Senator Stevens is 
not a rare occurrence. By this letter, our association wishes to bring your attention to Just a few 
stories of other people whose lives were dramatically harmed by the government's failure to comply 
with the constitutional demands of Brady. 


1. Companies facing criminal charges rarely go to trial, but Lindsey Manufacturing President 
and CEO Keith Lindsey and Vice-President and CFO Steve K. Lee took the risk and mounted 
an aggressive defense, on behalf of themselves and their company, that lifted the veil on 
numerous serious violations of their constitutional rights— all of which occurred after the 
Department of Justice issued new guidance to its prosecutors regarding their discovery 
obligations.^ The Lindsey defendants were charged and ultimately convicted of multiple 
violations of the foreign bribery statute (FCPA). In a lengthy post-trial order, however, U.S. 
District Court Judge Howard Matz described this case as an "unusual and extreme picture of 
a prosecution gone awry," threw out all the convictions, and banned the government from 
retrying the case. Occurring over a three-year period, the misconduct included, among 
other things, the intentional withholding of several grand jury transcripts evidencing the 
serious flaws in the investigation and substantially undercutting the government's case. 
Judge Matz characterized these transcripts as the "most complete and compelling evidence 
that the Government investigation had been tainted” and explained that without the 
transcripts, the defense was severely hamstringed. Despite ait this, the Lindsey defendants 
were able to fight for their innocence and protect their rights. But the successful defense of 
these individuals and their company came at great cost. 


2. Originally sentenced in 2003 to over ten years in prison, Edgar Rivas only regained his 
freedom after the Second Circuit Court of Appeals ruled that prosecutors violated his 
constitutional rights when they intentionally withheld a statement made by their main 
witness that actually supported Rivas' version of events.^ A sailor on a foreign freighter, 
Rivas was charged and ultimately convicted of smuggling cocaine from Venezuela to New 
York despite his assertion that the drugs belonged to his shipmate. Prior to trial, the 


* U.S. V. Aguilar, et al., Case No. CR-10*1031{A)-AHM {C.D.Cal. 2011}. 
^ Ur)ited States v. Rivas, 377 F.3d 195 (2"" Cir. 2004). 
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government's main witness, a fellow shipmate, admitted that he was the one who brought 
the drugs onto the ship, but the government hid that admission and it only came to light 
after the jury found Rivas guilty. The Second Circuit threw out Rivas' conviction, stating that 
the government's behavior was "totally unacceptable." Ultimately, the prosecutors 
declined to retry Rivas. But if the shipmate's admission had remained undisclosed, he 
would have spent over ten years in prison. 


3. For the last four years. Dr. AH Shaman has been fighting to restore his professional 
reputation and to receive compensation for the damage the government inflicted upon him 
through a series of constitutional violations in their unsuccessful attempt to prosecute him 
for unlawfully dispensing prescriptions.* Dr. Shaygan came under investigation in 2007, was 
indicted on 141 counts in 2008, and his entire defense team was inappropriately 
investigated prior to trial. The jury ultimately acquitted the doctor on all counts, but not 
before, at the government's request, two informants secretly recorded conversations with 
the defense team and shared the recordings with the government. Although these two 
informants later testified against Dr. Shaygan, the prosecutors withheld all information, 
notes, and an informant agreement related to these recordings. The recordings only came 
to light because one informant accidentally mentioned it while testifying. U.S. District Judge 
Alan S. Gold described the events surrounding Dr. Shaygan's prosecution as "profoundly 
disturbing" and, in a sharply worded order imposing sanctions on the government, chastised 
the prosecutors for "knowingly and willfully disobeying" court orders, failing to comply with 
their discovery obligations, and engaging in "unethical behavior not befitting the role of a 
prosecutor." The government has since appealed that order and, despite proving his 
innocence at trial, Dr. Shaygan is still fighting to be made whole by our justice system. 


4. Charged and convicted of unlawful possession of a gun, it took Anthony Washington nearly 
two years to clear his name after the government failed to disclose that the 911 caller, upon 
whom the government based its entire case, had been previously convicted of making a 
false report.* In this case, the only question for the jury was whether Washington possessed 
a gun. It was not until the first day of trial, however, that prosecutors revealed that the 
now-deceased 911 caller— who provided the only real evidence in this case— had been 
criminally convicted for lying. As U.S. District Court Judge Janet Bond Arterton explained, 
this "impeachment evidence was critical in this context" because the defense could have 
fully explored the caller's character and discredited the 911 tape had this information been 
disclosed as required. After nearly two years of waiting, Washington finally got the closure 
he deserved when Judge Arterton threw out his unconstitutionally-obtained conviction. 


* See United States v. Shaygan. 652 F,3d 1297 (ll"' Cir. 2011). 

* United States v. Washington, 263 F.Supp.2d 413 (D.Conn. 2003). 


3 



123 


These stories, as well as the countless stories left undiscovered and untold, make it clear: discovery 
reform is a necessity. In case after case, federal prosec^itors have failed to discharge their 
constitutional obligation under Brady, whether as a result of intentional tactical decisions, negligence, or 
a misunderstanding of the obligation. To address this problem. Senator Murkowski's recently proposed 
discovery reform legislation creates clear and meaningful standards governing the prosecutor's duty to 
disclose any and all evidence favorable to the defendant. 

The "Fairness in Disclosure of Evidence Act of 2012" (S. 2197) provides that in a federal criminal 
prosecution, the prosecutor must provide to the defendant any "favorable" information that is either 
in the possession of the prosecution team or would become known to the prosecutor through the 
exercise of due diligence, without delay after arraignment. It provides a mechanism by which 
prosecutors can seek a protective order in the rare case in which there is a reasonable basis to believe 
that disclosure would endanger a witness. The bill also explicitly exempts any classified information 
from its purview and instead makes clear that such information will continue to be handled, as it is now, 
under the provisions of the Classified information Procedures Act {CIPA), 18 U.S.C. App. §§ 1-16. Lastly, 
the bill provides the court with wide discretion to provide an appropriate remedy for noncompliance. 

Once you have heard about the serious failures In the prosecution of Senator Stevens, I am confident 
that you will determine it necessary to hold additional hearings to further explore the need for discovery 
reform and, in particular, the merits of Senator Murkowki's proposal. The time for a more transparent 
and level playing field in the criminal Justice system is now. 

Thank you for your consideration, and please do not hesitate to contact me if you have any questions or 
want additional information. 


Sincerely, 


Lisa Monet Wayne 
President 


cc: The Honorable Herb Kohl; The Honorable Dianne Feinstein; The Honorable Chuck Schumer; The 

Honorable Dick Durbin; The Honorable Sheldon Whitehouse; The Honorable Amy Klobuchar; 
The Honorable A1 Franken; The Honorable Christopher Coons; The Honorable Richard 
Btumenthai; The Honorable Orrin Hatch; The Honorable Jon Kyi; The Honorable Jeff Sessions; 
The Honorable Lindsey Graham; The Honorable John Cornyn; The Honorable Michael Lee; 

The Honorable Tom Coburn 
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Additional Submissions for the Record 

A list of material and links can be found below for Submissions for the Record not 
printed due to voluminous nature, previously printed by an agency of the Federal 
Government, or other criteria determined by the Committee: 

Bottini, Joseph W.: 

http:! I lawprofessors.typepad.com I files I submission-of-joseph-w.-bottini.pdf 
Goeke, James A.: 

http: / / lawprofessors. typepad. com / files / submission-of-james-a. -goeke.pdf 
Marsh, Nicholas A.: 

http: / / lawprofessors. typepad. com / files / submission-on-behalf-of-nicholas-a. - 
marsh.pdf 

Morris, Brenda K.: 

http: / / lawprofessors. typepad. com / files / submission-of-brenda-k. -morris.pdf 
Sullivan, Edward P.: 

http: / / lawprofessors. typepad. com / files / submission-of-edward-p. - 
Sullivan .pdf 

Welch, III, William M.: 

http: / / lawprofessors. typepad. com / files / submission-of-william-m.-welch- 
iii.pdf 
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